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rEHERAL MARITIME COMMISSION 

46 CFR Part 502 
{Docket No. 93-24] 

Amendment to Rules of Practice and 
Procedure 

AGENCY^ Federal Maritime Commission. 
ACnON: Proposed rul e; with drawal. 

SUMMARY: The Federal Maritime . 
Commission, after reviewing ibe 
comments received and evaluating the 
concerns that led to the Proposed Rule, 
is withdrawing the Rule and is 
discontinuing the proceeding. The 
Commission concludes that the rule is 
not needed at this tim.e. The 
Commission will continue to address 
specific service of process situations on 
an ad hoc basis. 

DATES: This action is effective June 20, 
1994. 

. FOR FURTHER INFORMATION CONTACT: 
Joseph C. Polking, Secretary, Federal 
Maritime Commission. 800 North 
Capitol Street, N.W.. Washington, D.C. 
20573-0001, (202) 523-5725, 
SUPPLEMENTARY INFORMATION: By Notice 
of Proposed Rulemaking ("NPR" or 
•'Proposed Rule") published in the 
Federal Register, 58 FR 66841-68843 
(Dec. 29, 1993), the Commission 
proposed to amend Rule 113, 46 CFR 
502.113 of the Commission's Rules of 
Practice and Procedure to make the 
complainant in a private action 
responsible for service of its complaint 
when the Commission has been 
unsuccessful, for any reason, in 
effectuating service by certified or 
registered mail. 

The only comment in response to the 
NPR was filed "by the Maritime 
Administrative Bar Association 
("M-^BA"). which opposes the Proposed 
Rule. 

Background 

Under Rule 113, the Commission is 
presently charged with the 
responsibility for service of private 
complaints, amendments to complaints, 
and complainant's memoranda filed in 
shortened procedure cases, while Rule 
1 14, 46 CFR 502.1 14. requires that 
parties serve all other pleadings.^ In 
administering Rule 113. the 
Commission has experienced occasions 
where complaints and other pleadings 
were returned by the United States 



s Section 502.114 provides that all pleadings, 
documents, and papers (except requests for 
subpoenas] in prooeedingsiiefore the Commission 
shall, when tendered to tLe Commission or the 
presiding officer for filing, show that service has 
been made upon all parties to the proceeding, and 
upon any other persons required to be served. 



Postal Service because the respondent 
refused delivery, an inconect address 
was provided by the complainant, or the 
respondent had moved leaving no 
forwarding address. In such 
circumstances, the Commission has 
resorted to alternative methods of 
-service such as utilizing a Commission 
investigator to personally find and serve 
the respondent, or serving. the secretary 
of state pursuant to state law. The NPR 
noted that the Proposed Rule would 
conform the Commission's Rules 
regarding service more closely to the 
Federal Rules of Civil Procedure. 

Ccmiments 

In opposing the Proposed Rule, 
MABA argues that the Shipping Act, 
1916. 46 U.S.C. app. 821, and the 
Shipping Act of 1984. 46 U.S.C. app. 
1710(b) ("Shipping Acts*'), prohibit the 
Commission from shifting the burden of 
"personally serving private complaints 
from the Commission to private 
parties." Comments at 1-2. MABA's 
position is that only the Conunission 
can serve the complaint, and that a 
"rule is which service of the complaint 
is performed by someone other than the 
Conunission does not comply with the 
clear statutory command that the 
Conmiission 'shall furnish' a copy of the 
complaint." Id. at 2. Regarding the 
Commission's interest in bringing Rule 
113 in conformity with the Federal 
Rules of Qvil Procedure, MABA 
contends that the Federal Rules *'are not 
underlain by a similar statutory 
obligation that the district coiul 'furnish 
8 copy of the complaint' to a 
defendant.'7c/. at 3. Finally, MABA cites 
differences between district court and 
FMC proceedings, and " * * * practical 
reasons why the Commission should not 
abandon its statutory responsibility to 
serve a complaint." Id. at 3. 

MABA argues that the Shipping Acts' 
statutory provisions governing 
complaints mean what they say and that 
the Commission is compelled to serve a 
respondent on behalf of a private 
complainant. It contends that because 
the (^nunission has national 
jurisdiction, field offices, and an 
extensive re^gulated persons index, it is 
also in a better position tb personally 
serve the respondent. MABA believes 
that the Proposed Rule would place the 
burden of personal service on small 
companies, thereby acting as a possible 
barrier to the prosecution of claims 
before the agency, and exaoexteting 
whatever service problems now exist. 

Condnaion 

Upon a reevaluation of the concerns 
that prompted this proposal, the 
Commission has decided not to proceed 



to a final rule. Any actual service of 
process difficulties in a specific case 
wiU be addressed on an ad hoc basis 

Therefore, it is ordered. That the 
Proposed Rule is withdrawn and this 
proceeding is discontinued. 

By the Commission, 
loseph C Polking, 

Secretar)', 

IFR Doc. 94-14914 Filed 6-17-94.; 8:45 an)) 
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DEPARTMENT OF DEFENSE 

46 CFR Parts 211, 227, and 252 

Defense Federal Acquisition 
Regulation Supplement; Rights in 
Technical Data 

agency: Department of Defense (DoD). 
ACTK>N: Proposed Rule with request for 
comments. 

SUMMARY: DoD is proposing to amend 
the Defense Federal Acquisition 
Regulation Supplement to prescribe the 
technical data regulations required by / 
' 10 U.S.C. 2320, Rights in Technical ' 
Data. The proposed regulations are 
intended to establish a balance between 
the interests of data developers and data 
users, encourage creati\ ity, encourage 
firms to offer DoD new technology, and 
facilitate dual use development, 
DATES: Conuucnts on the proposed rule 
should be submitted in writing to the 
address shown below on or before 
August 19, 1994 to be considered during 
formulation of the final rule. 
ADDRESSES: Interested parties should 
submit written comments to: Deputy 
Director Major Policy Initiatives, 1200 S. 
Fern St.. Arlington, VA 22202-2808, 
ATTN: Ms. Angelena Moy, OUSD 
(A&T)/DDP. Please cite DAR Case 91- 
312 on all correspondence related to 
this proposed rule. 
FOR FURTHER INFORMATION CONTACT; 
Ms. Angelena Moy, (703) 604-5385/ 
5386, 

SUPPLEMENTARY INFORMATION: 

A. Background 

This proposed rule publishes for 
public comment regulations that adopt 
the recommendations of the 
Government-Industry Technical Data 
Advisory Committee established 
pursuant to the National Defense 
Authorization Act for Fiscal Years 1992 
end 1993 (Pub. L. 102-190). 

The Act required the Secretary of 
Defense to form a Govemment-lndiistry 
advisory committee to develop 
recommended regulations to supersede 
the interim regulations which presently 
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implement requirements of 10 U.S.C. 
2320. Rights in Technical Datp 
Committee meetings began in Jul'- 1992 
and ended in December 1993. The 
committer concluded that the existing 
regulations are a disincentive to 
.companies that create new technology 
with their own funding to provide that 
technolog)' to the Defense Department. 
Thp committee believes this proposed 
regulation establishes a balance between 
data developers* and data users* 
interests and will encourage creativity, 
encourage firms to offer DoD new 
teclinolog>\ and facilitate dual use 
development. The protection of 
privately developed data is crucial, 
particularly for developers that have 
limited product lines. 

This proposed rule reuses and fptilles 
Defense FAR Supplement Subpart 
227.4. Rights in Technical Data; adds a 
new Subpart 227.5. Rights in Computer 
Software and Computer Software 
Documentation; amends Subpart 211.70, 
Acquisition and Distribution oP 
Commercial Products; and, amends Part 
252. Solicitation Provisions and 
Contract Clauses. Significant differences 
from the exiting regulations are 
summarized below. 

0. License Rights 

This proposed rule identifies any 
government riphts in technical data or. 
computer software as specific, 
nonexclusive, license rights the 
contractor has granted the Government. 
The standard license rights are defined 
in the proposed clauses at 252.227- 

7013, "Rights in Technical Data- 
Noncommercial Items" and 252.227- 

7014, "Rights in Nonconunercial 
Computer Software and Computer 
Software Documentation.*' The rule 
pro\ides that the contractor retains all 
rights not granted to the Government. 

b, Non-Standard License Rights 

This proposed rule permits the 
negotiation of nonstandard license 
rights whenever the parties agree that 
the standard rights are not appropriate 
for a particular procurement. 

c, Elimination of 'Required for 
Performaiice" Criterion 

Existing DFARS regulations permit 
DoD to obtain unlimited rights in 
technical data if development was 
^'required for the performance of a 
government contract or subcontract." 
This proposed rule eliminates that 
criterion. 

d, QarificQpon of Indirect Cost 
Treatment 

10 U.S.C. 2320 requires implementing 
regulations to define the treatment of 



indirect cosls. The existing regulations 
require indirect cbs^ tf de\R9!opment to 
be considered government iun^ed if . 
development was raqmred for the 
performance of a government oontract. 
This proposed tnte provides fw all 
development accomplished with costs 
charged to indirect cost pools to be 
considered development accompHsiied 
at private expense. 

e. Standard Government Purpose Rigftts 

The existing rule gives the 
government xmlimited rights in 
technical data ^t peAain to items, 
components, or processes developed 
with a mix of private and government 
funds imless die developer requests the 
exclusive right to commercialize and a 
license can be negotiated. It does not 
permit negotiations when the 
government anticipates the data will be 
needed for reprocurement. This 
proposed rule replaces those criteria 
with a standard license, applicable in all 
mixed funding situations, which is 
intended to recognize mixed funded 
development. The license allows the 
government to use the data for 
governmental puiposes, including 
competition, but aoes not allow 
commercial use. Government purpose 
rights will be effective for £ ve years 
follov^riiig award of the development 
contract or subcontract or such other 
period as the parties negotiate. The 
Government has imlimited rights in the 
data upon expiration of the government 
purpose rights period. 

/. Segregation of Development Costs 

This proposed rule allows private 
expense determinations to be made at 
. the lowest practicable level when 
determining rights in technical data or 
computer software. 

g. Commercial Items (Other Than 
Commercial Computer Software and 
Commercial Computer Software 
Documentation) 

The clause at 252.211-7015, 
"Technical Data and Computer 
Software — Commercial Items is 
removed. This proposed regiilation adds 
a clause at 252.227--7015, ^Technical 
Data— Commercial Items** that generally 
requires DoD to acquire only the 
technical data pertaining to commercial 
items or processes that are customaiily 
provided to the public. 

h. Separate Treatment for Computer 
Software 

A new Subpart 227.5, "Rights in 
Computer Software and Computer 
Software Documentation** aad a new 
clause, 252^227-7014, *'Ri^ in 
Noncommercial Computer Software and 



Computer Software Docimientation** are 
proposed to separate Computer software 
from technical data. This separation 
increases the irolume of the regulations 
but provides greater fiexifaility to deal 
with new etetutory requirements or 
technological advancements that affect 
either tedmiical data or computer 
software only or affect both to varying 
degrees. The term computer software 
documentation is defined in these 
regulations to mean owner's manuals, 
user's manuals, installation instractions. 
and similar items that explain the 
capabilities of the software or provide 
instructions for use. Therefore, although 
computer software documentation is a 
form of technical data (10 U.S.C. 
2302(4). most apphcable requirements 
are contained in the software Subpart 
and clause. 

J. Software Related Definitions 

(1) The definitions of "computer 
program", ''computer software", and 
J/computer software documentation'* arr 
revised. Definitions of "developed'* are 
added for computer programs, software, 
and documentation. 

(2) The definition of "restricted 
ri^ts** is revised. The e)dsting rule s 
right to use software with the computer 
for which it was acquired is replaced by 
the right to use a program with one 
computer at one time. The 
Government's rights to transfer 
programs, modify restricted rights 
softv^rare, and permit others to use or 
modify software for the Government in 
specific situations, are clarified. 

;. Commercial Computer Software and 
Commercial Computer Software 
Documentation 

This proposed rule provides that the 
Government shall have only the rights 
specified in the Hcense under which the 
commercial computer software or 
documentation is obtained. A contract 
clause is not prescribed. 

k. Use and Nondisclosure Agreements 

The standard nondisclosure 
agreement contained in the existing rule 
is amended. The proposed agreement 
covers third party use and disclosure of 
all data or software in which the 
Govemmeot's lighU are restricted. The 
proposed regulations permit the use of 
class nondisclosure agreements. 

/. Contracts Under the Small Business 
Innovative ReseorA I^vgram 

Alternate 1 to the clause at 252.227- 
7013 of the existing rule is replaced by 
a new clause, 252.227-7018. "Rights in 
Noncommercial Technical Data and 
Computer Software— Small Business 
Innoi^ative Research Prog^s." A 
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single claiise. rather than separate 
technical data and computer software 
clauses each with alternate provisions, 
reduces contractual burdens on these 
small businesses. Data generated under 
these contracts is required to be 
protected for five years instead of the 
four year statutory reqxurcmcnt. 
B. Regulatory Flexibility Ad 

This proposed rule may have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq. This 
proposed rule modifies the 
circumstances under which the 
Government may release or disclose 
technical data or computer software to 
interested persons or permit those 
persons to use the technical data or 
computer software. An initial 
Regulatory Flexibility Analysis (IRFA), 
that updates the IRFA submitted for 
DAR Case 87-303 on March 29. 1988, 
has been prepared and will be provided 
to the Chief Counsel for Advocacy for 
the Small Business Administration, 
Comments are invited. Comments from 
small entities will be considered in 
accordance with 5 U.S.C. 610. Such 
comments must be submitted separately 
and cite DAR Case 91-312 in 
correspondence. 

C Paperwork Reduction Act 

This proposed rule implements 
information collection requirements 
xinder 10 U.S.C. 2321 and requires the 
submission of other information to 
comply with requirements in 10 U.S.C. 
2320 that are within the meaning of the 
Paperwork Reduction Act. 44 U.S.C. 
3501 et seq. A request for clearance, 
superseding the analysis performed for 
DAR Case 87-303, will be submitted to 
0MB. 

List of Subjects in 48 CFR Parts 211. 
227, and 232 

Government procurement. 
Claudia L. Naugle. 
Deputy Director. Defense Acquisition 
BeguJations Council. 

Therefore, it is proposed to amend 48 
CFR parts 211. 227. and 252 as follows: 

1. The authority citation for 48 CFR 
parts 211. 227, and 252 continues to 
read as follows: 

Authority: 41 U S C 421 and 48 CFR Part 

1. 

PART 211— ACQUISITION AND 
DISTRIBUTION OF COMMERCIAL 
PRODUCTS 

211.70 [Amended] 

2. Subpart 211.70 is amended by 
revising the words "product" to read 



•item" and "pirbdticts" to read "items" 
wherever they appear, except in aection 
211.7004-l(m) where the phrase 
"standard commercial items" remains 
unchanged. 

3. Section 211.7001 is amended by 
removing paragraphs (c) and (d), by 
redesignating paragraphs (e) and (f) as 
(c) and (d). respectively, and by revising 
paragraph (a) to read as follows: 

211.7001 DeAnWona. 
■**•*• 

(a) The terms commercial products, 
existing or pnor sourve and jninor 
modification are defined in the 
provision at 252.211-7012, 
Certifications— Commercial Products — 
Competitive Acquisitions. 
• • * • * . . 

§211.7004-1 [Amended] 

4. Section 211.7004-l(h) is removed 

and reserved. , 

5. Section 211.7005 is amended by 
removing paragraph (a)(29) and by 
redesignating paragraphs (a)(30) through 
(a)(33) as paragraphs (a)(29) through (32) 
respectively. 

6. Section 211.7005 is amended by 
removing paragraphs (b)(34) and (35); by 
redesignating paragraphs (b)(36) through 
(51) as paragraphs (b)(34) through (49), 
respectively; by redesignating 
paragraphs (b)(52) through (54) as 
paragraphs (b)(51) through (53), 
respectively; and by addling a new 
paragraph (b)(50) to read as follows: 

$211.7005 contract clauses, 
(b)* * • 

(50) 252.227-7015 Technical Data- 
Commercial Items 

Subpart 227.4— Rights in Technical 
Data 

7. Subpart 227.4 is revised to read as 
follows: 
Sec. 

227.4 Rights in technical data. 

227.400 Scope of subpart. 

227.401 Deftnitions. 

227.402 Commercial Items or processes. 
227.402-1 Policy. 
227.402-2 Rights in technical data 

227.402- 3 Contract clause. 

227.403 Noncommercial items or processes. 

227.403- 1 Policy. 

227.403-2 Acquisition of technical data. 
227.403-3 Early identification of technical 
data to be fiunished to the Government 
with restrictions on use, reproduction, or 
disclosure. 
227.403-4 License rights. 
227.403-5 Government rights. 
227.403-6 Contract clauses. 
227.403-7 Use and non-disclosure 

agreement. 
227.403-8 Deferred delivery and deferred 
ordering a! technical data. 



227.403-9 Copyright. 
227.403-10 Contractor identification and 
marking of technical data to be furnished 
with resti ictive markings. 
227.403-1 1 Contractor procedures and 
records. 

227.403-12 Government ri^t to establish 

conformity of markings. 
227.403-13 Government right to review, 
verify, challenge, and validate asserted 
restrictions. 
227.403-14 Conformity. ac(;eptancc, and 

warranty of technical data. 
227.403-15 Subcontractor ri^ls in 

technical data. 
227.403-16 Providing technical data to 
fcMreign governments, foreign contractors, 
or international ozganizations. 
227.403-17 Overseas contracts with foreign 
sources. 

227.404 Contracts under the Small Business 
Innovative Research Program. 

227.405 Contracts for the acquisition of 
existing works. 

227.405-1 General 

227.405-2 Acquisition of existing works 

without modification. 
227.405-3 Acquisition of modified existing 
works^ 

227.406 Contracts for special works. 

227.407 Contracts for architect-engineer 
services. 

227.407-1 Architectural designs and data 
clauses for architect-engineer or 
construction contracts. 
227.407-2 Contracts for construction 
supplies and research and development 
work. 

227.407-3 Approval of restricted designs. 

227.408 Contractor data repositories. 

227.4 Rights In technical data. 

227.400 Scope of subpart 

This subpart— 

(a) Prescribes policies and procedures 
for the acquisition of technical data and 
the rights to use. modify, reproduce, 
release, perform, display, or disclose 
technical data. It implements 
requirements in the follov^'ing laws and 
Executive Order: 
10 U.S.C. 2302(4) 
10 U.S.C. 2305 (subsection (d)(4)) 
10 U.S.C. 2320 
10 U.S.C. 2321 
10 U.S.C. 2325 

Executive Order 12591 (Subsection 
1(b)(6)). 

(b) Does not apply to computer 
software or technical data that is 
computer software documentation (see 
227.5). 



227.401 Definitions. 

(a) As used in this subpart, unless 
otherwise specifically indicated, the 
terms offeror and contractor include an 
offeror's or contractor's subcontractors, 
suppliers, or potential subcontractors or 
suppliers at any tier. 

(b) The terms Commercial items and 
minor modification, as that term is us-, c 
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with conuDercial items, are defined in 
the clause at 252.227*701 5 » "Rights in 
Technical Data— Commercial Items." 

{c) Other terms used in this subpart 
are defined in the clause at 252.227- 
701 3 » "Rights in Technical Data— 
Noncommercial Items.'* 

227.402 Commercial Hems or processes. 

227.402-1 Policy. 

(a) DoD shall acquire only the 
technical data customarily provided to 
the public with a commercial item or 
process, except technical data— 

(1) Required for repair or maintenance 
of commercial items or processes, or for 
the proper installation, operating, or 
handling of a commercial item, either as 
a stand ^one unit or as a part of a 
military system, when such data are Rot 
customarily provided to commercial* 
users or the data provided to 
commercial users is not sufficient for 
military requirements; or, 

(2) That describe the modifications 
made to a commercial item or process 
in order to meet the requirements of a 
Government solicitati on . 

(b) To encourage offerors and 
contractors to offer or use commercial 
products to satisfy military 
requirements, offerors and contractors 
shall not be required to — 

(1) Except for the technical data 
described in 227.402-l(a), furnish 
technical information related to 
commercial items or processes that is 
not customarily provided to the public; 

(2) Relinquish to, or otherwise 
provide, the Government rights to use, 
modify, reproduce, release, or disclose 
technical data pertaining to commercial 
items or processes except for a transfer 
of rights mutually agreed upon. 

227.402-2 Rights in technical data. 

(a) The clause at 252.227-7015, 
"Rights in Technical Data — Commercial 
Items*' provides the Government 
specific license rights in technical data 
pertaining to commercial items or 
processes. Generally, DoD may use, 
modify, duplicate, release, or disclose 
such data only within the Government. 
The data may not be used to 
manufacture additional quantities of the 
conunercial items and, except for 
emergency repair or overhaul, may not 
be released or disclosed to, or used by, 
third parties without the contractor's 
express permission. 

(b) If additional rights are needed, 
contracting activities must negotiate 
with the contractor to determine if there 
are acceptable terms for transferring 
such ri^tb. The specific additional 
rights granted to the Government shall 
be eniimerated in the contract hcense 
agreement or au addendiim thereto. 



227.402- ^ Oomneleleuee. 

Use the clause at 252.227-7015, 
"Rights in Technical Data— Commerdal 
Items", in all solicitations and contracts 
when the contractor will be required to 
deliver technical data pertaining to 
commercial items or processes. 

227.403 Nooco mme r cli i Heme or 

pr oc e s ses 

227.403- 1 Policy. 

(a) DoD policy is to acquire only the 
technical data, and the rights in that 
data, necessary to satisfy agency needs. 

(b) Solicitations and contracts shall — 

(1) Specify the technical data to be 
delive^d under a contract and deUvery 
schedules for the data; 

(2) Establish or reference procedures 
for determihing the acceptability of 
technical data; 

(3) i;stablish separate contract line 
items, to the extent practicable, for the 
technical data to be delivered under a 
contract and require offerors and 
contractors to price separately each 
deliverable data item; 

(4) Require offerors to identify , to the 
extent practicable, technical data to be 
furnished with restrictions on the 
Government's rights and require 
contractor's to identify technical data to 
be delivered with such restrictions prior 
to delivery. 

(c) Offerors shall not be required, 
either as a condition of being responsive 
to a solicitation or as a condition for 
award, to sell or otherwise relinquish to 
the Government any rights in tedmical 
data related to items, components or 
processes developed at private expense 
except for the data identified at 
227.403-5(a) (2) and (a)(4) through (9). 

(d) Offerors and contractors shall not 
be prohibited or discouraged from 
furnishing or offering to furnish items, 
components, or processes developed at 
private expense solely because the 
Government's rights to use, release, or 
disclose technical data pertaining to 
those items may be restricted. 

(e) As provided in 10 U.S.C. 2305. 
solicitations for major systems 
development contracts shall not require 
offerors to submit proposals that would 
permit the Government to acquire 
competitively items identical to items 
developed at private expense imless a 
determination is made at a level above 
the contracting officer that: 

(1) The offeror will not be able to 
satisfy program schedule or dehvery 
requirements; or, 

(2) The ofieror's proposal to meet 
mobilization requirements does not 
satisfy mobilization needs. 



227.403-2 AcqiiltNloeoflKhnlcaldata. 

(a) Procedures for acquiring technical 
data are contained in DoD 5010.12, DoD 
Data Management Program. Contracting 
officers shall work closely with data 
managers and requirements personnel to 
assure that data requirements included 
in solicitations are consistent with the 
poUcy expressed in 227.403-1. 

(b) (1) Data managers or other 
requirements personnel are responsible 
for identifying the Government's 
mmimiim noods for technical data. Data 
needs must be established giving 
consideration to the contractor's 
economic interests in data pertaining to 
items, components, or processes that 
have been developed at private expense; 
the Government's costs to acquire, 
maintain, store, retrieve, and protect the 
data; reprocurement needs; repair, 
maintenance and overhaul 
philosophies; spar^ and repair part 
considerations; and, whether 
procurement <»f the items, components, 
or processes can be accoropUshed on a 
form, fit, or function basis. 
Reprocurement needs may not be a 
sufficient reason to acquire detailed 
manufacturing or process data when 
replacement items or spare parts can be 
acquired using performance 
specifications, form, fit and function 
data, or when there are a sufficient 
number of alternate sources which can 
reasonably be expected to provide such 
items on a performance specification or 
form, fit, or function basis. 

(2) When reviewing offers received in 
response to a solicitation or other 
request for data, data managers must 
balance the original assessment of the 
Government's data needs with data 
prices contained in the offer. 

(c) Contracting officers are responsible 
for assuring that, to the maximum extent 
practicable, solicitations and contracts- 
CD Identify the type and quantity of 
the technical data to be deUvered under 
the contract and the format and media 
in which the data will be delivered; 

(2) As required by 10 U.S.C. 2320, 
establish each deliverable data item as 
a separate contract line item (this 
requirement may be satisfied by listing 
each deliverable data item on an Exhibit 
to the contract); 

(3) Identify the prices established for 
eadi separately priced deliverable data 
item under a fixed price type contract; 

(4) Include deliver}* schedules and 
acceptance criteria for each deliverable 
data item; and, 

(5) Specifically identify the place oT 
delivery for each deliverable item of 
technical data. 
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data to be furnished to the Qovemmerrt with 



ditcloaure. 

(a) 10 U.S.C. TS2Q requiiw, to 4e 
maximuro ext«nl practicAle, an 
identification prior to de^very i>f any 
technical data to be ^eSvered te the 
Government wKh lestrictiooa on uee. 

(b) Use the provision at 252.227-7017, 
"Identification and Assertion of Use, 
Release, or Disclosure Restrictions" in 
all solicitations Ibat include the clause 
at 252.227-7013. -Rights in Technical 
Data— Noncommeicial Item^*' The 
provision requires offerors to identify 
any technical data for which 
restrictionst other than cc^yright on 
use, release, or disclosure are asseited 
and to aUacb the identification and 
assertions to the offer. 

(c) Subsequent to contract award, to 
clause at 252.227-7013, '•Rights in 
Technical Data — ^k>I>co^mlercial 
Items", permits a contractor, under 
certain conditions, to make additional 
assertions of use, release, or disclosure 
restrictions. The prescription for the use 
of that clause and its alternate is at 
227.403-6(a]. 

227.403-4 Lfeense rtghts. 

(a) Grant of license. The Government . 
obtains rights in technical data, 
including a cop>Tight Hcense, under an 
irrevocable license granted or obtained 
for the Govemmenl by the contractor. 
The contractor or licensor retains all 
rights in the data not granted to the 
Government. For technical data that 
pertain to items, components, or 
processes, the scope of the license is 
generally determined by the source of 
funds used to develop the item, 
component, or process. When the 
technical data do not pertain to items, 
components, or processes, the scope of 
the "license is deterniined by the source 
of funds used to create the data. 

(1) TechnJcd data pertaining to items, 
components, or pi^oce&ses. Contractors 
or licensors may, with some exceptions 
(see 227.403-a(a)(2) and (a) (4) through 
(9)], restrict the Government's rights to 
use, release, or disclose technical data 
pertaining to items, components, or 
processes developed exclusively at 
private expense {limited rights). They 
may not restrict the Government's rights 
in items, components, or processes 
developed exclusively art Government 
expense (unlimited rights) without the 
Government's approval. When an hem, 
component, or process is dew^isped 
with mixed fozuiing, the GovenmieQt 
may use. release, or disclose 4ata 
pertaining to such items, compoaeBts, 
or processes within the GovemaaaBt 
without restriction but may rrieaseor 



disclose the data ' 
Govemmfiniraly ibr£k>vemment 
purposes Igovemmanl purpose rights). 

TO Techiucol ddta IbaXco not pertain 
to items, compohaats, or processes. 
Tedmlcal data may be created during 
the performance of a cw tract for a 
conceptual design or similar effort that 
does not raqum Ao dbvofafmant, 
manufacture, construction, or 
production of items, components or 
processes. The Government generally 
obtains ^m^^****^ n^ts iB mdk data 
when tfie data wen cveatedoiBdusively . 
with GofvenBDBBt &iuls, gownuBent 
pi2ip(M r^ts wten te data were 
created with nxated iukiiafi, and limited 
rigfau when te data was c i oat od 
exclusively at private expease. 

(b) Source of funds determine^oM. 
The determination of te souroe of 
development funds for technical data 
pertaining to items, components, or 
processes should be made at any 
practical sub-item or sob-component 
level or for any segregable portion of a 
process. Contractors may assert limited 
rights in a segregable sid>-ilem, sub- 
component, or portion of a process 
which otherwise qualifies for limited 
rights under the daxtse at 252.227-7013, 
^'Rights in Technical Data." 

227403^ QD^em m amfigtaa. 

The standard license rtgbts tet a 
licensor grants to the Govemmoxt are 
unlimited rights, gouemnMnt f»irp)Ose 
rights, or limited righu. Those rights are 
defined in te clause at 252.227-7013. 
In imusual situations, te standard 
rights may not satisfy te Government's 
needs or te Government may be willing 
to accept lesser rights ia data in return 
for other consideration. In those cases, 
a special license may be nsgotiated. 
However, the Ucensor is not obligated to 
provide the Government greater rights 
and te contracting officer is not 
required to acoept lesser rights than te 
rights provided in te standard grant of 
license. The situations under which a 
particular grant of lirftny applies are 
enumerated in pazagrapfas M through 
(d) of this subsection. 

(a) Unlimited rights.The Govemmenl 
obtains imlimited rights in tedmical 
datateftare — 

(1) Data pertaiTxingtoanitem, 
component, or process which has been 
or will be developed exclusively with 
Govemuieut fmds^ 

(2) Stodies, analyses, test dafta, or 
similar data produced is te 
performance of a co ntr aca wlien te 
study, analysis, test, m siaslar ymk was 
specified as an element of jpezfermaiice; 

(3) Caeated ejedttSHwly with 
govemsaanl funds ia te p ef fduaan ce af 
a contract tet daes not laqtte te 



developBsnt wnufcrture, 
constovctiea, or firoduction of ilesns« 
compQDonts, or processes. 
t4 j Fonn, fit aad feaction data; 

(5) Necessary far iastallation, 
operation, ttalnteaaBce, or traimng 
purposes (other than detailed 
manufacturing or process data); 

(6) Corrections or changes to technical 
data furnished to the contractor by te 
Government; 

(7J Publicly available or have been 
released or ilasnlnsftd by te contractor 
or subcontracl£ff without restrictions on 
fuJlher use, lelaase or disclosure other 
than a release or disclosure resulting 
from te sale, transfer, or other 
assignment of interest in te software to 
another party or te sale or transfer of 
some or all of a business entity or Us 
assets to anoter party; 

(8) Data in which the Government has 
obtained unlimited rights under another 
Government contract or as a result of 
negotiations; or, 

(9) Data furnished to te Government, 
under a Government contract or 
subcontract thereunder, with — 

(i) Govemmmt purpose license rights 
or limited rights and te restrictive 
condition(s) has/have expired; or 

(ii) Government purpose rights and 
the contractor's exclusive right to use 
such data for commercial purposes has 
expired. 

tb) Government purpose rights, 11) 
The Government obtains government 
purpose rights in technical data — 

(ij That pertain to items, components, 
or processes developed with mixed 
funding except whoi te Government is 
entitled to unlimited rights as provided 
in 227.403-5 {a){2) and (a)(4) through 
(9); or. 

(ii) Created with mixed funding in the 
performance of a ccwtract tiiat does not 
require te devek^ment, manufacture, 
construction, or prodiiction of items, 
components, or processes. 

(Zj The perioci during which 
government purpose rights are effective 
is negotiable. The clause at 252.227- 
7013 provides a aocainal five 3^ar 
period. Either party may request a 
different period. Changes to te 
government purpose rights period may 
be made at any time pikir to dehvery of 
te tochmcal data wUhout consideration 
from edteff party. Longer periods should 
be negotiated wb^ a five year period 
does not provide sufGdent time to 
apply te data for comm«Tial purposes 
or when necessary %o recognize 
suhoontractors' interests in te data. 

(3) The government purpose rights 
period commences upon execution of 
the coBtracl, sobconlracU letter onntract 
(or siaoilar cootractQal instrument), 
contract modification, or option exercise 



that reqiiired the development. Upon 
expiration of the Government rights 
period, the Government has imlimited 
rights in the data including the right to 
authorize others to use the data for 
commercial purposes. 

(4) During the government purpose 
ri^s period, the Government may not 
use, or authorize other persons to use, 
technical data marked with government 
purpose rights legends for commercial 
purposes. The Government shall not 
release or disclose data in which it has 
government purpose rights to any 
person, or authorize others to do so, 
unless — 

(i) Prior to release or disclosure, the 
intended recipient is subject to the use 
and non-disclosure agreement at 
227.403^7; or 

(ii) The intended recipient is a 
Government contractor receinng access 
to the data for performance of a 
Government contract that contains the 
clause at 252.227-7025. "Limitations on 
the Use or Disclosure of Government 
Furnished Information Marked with 
Restrictive Legends.*' 

(5) When technical data marked with 
government purpose rights legends ^^ill 
be released or disclosed to a 
Government contractor performing a 
contract that does not include the clause 
at 252.227-7025, the contract may be 
modified, prior to release or disclosure, 
to include that clause in lieu of 
requiring the contractor to complete a 
use and non-disclosure agreement. 

(6) Contracting activities shall 
establish procedures to assure that 
technical data marked with government 
purpose rights legends are released or 
disclosed, including a release or 
disclosure through a government 
solicitation, only to persons subject to 
the use and non-disclosure restrictions. 
Public announcements in the Commerce 
Business Daily or other publications 
must provide notice of the use and non- 
disclosure requirements. Class use and 
non-disclosure agreements (e.g., 
agreements covering all solicitations 
received by the XYZ company within a 
reasonable period) are authorized and 
may be obtained at any time prior to 
release or disclosure of the government 
purpose rights data. Documents 
transmitting government purpose rights 
data to ]>ersons imder class agreements 
shaU identify the technical data subject 
to government purpose rights and the 
class agreement under which such data 
are provided. 

(cj Limited rights, (1) The Government 
obtains limited rights in technical 
data — 

(i) That pertain to items, components, 
or processes developed exclusively at 
private expense except when the 



Government is entitled to unlimited 
rights as provided in 227.403-5 (a)(2) 
and (a)(4] through (9); or» 

(ii) Created exclusively at private 
expense in the performance of a contract 
that does not require the development, 
manufacture, construction, or 
production of items, components, or 
processes. 

(2) Data in which the Government Jias 
limited rights may not be used, released, 
or disclosed outside the Government 
without the permission of the contractor 
asserting the restriction except for a use, 
release or disclosure that is — 

(i) Necessary for emergency repair and 
overhaul; or, 

(ii) To a foreign government, other 
than detailed manufacturing or process 
data, when use, release, or disclosure is 
in the interest of the United States and 
is required for evaluational or 
informational p\irposes: 

(3) The person asserting limited rights 
must be notified of the Government's 
intent to release, disclose, or authorize 
others to use such data prior to release 
or disclosure of the data except 
notification of an intended release, 
disclosure, or use for emergency repair 
or overhaul which shall be made as 
soon as practicable. 

(4) When the person asserting limited 
rights permits the Government to 
release, disclose, or have others use the 
data subject to restrictions on further 
use, release, or disclosiire, or for a 
release under 227.403-5(c)(2) (i) or (ii), 
the intended recipient must complete 
the use and non-disclosure agreement at 
227.403-7 prior to release or disclosure 
of the limited riebts data. 

(d) Specifically negotiated license 
rights. (1) Negotiate specific licenses 
when the parties agree to modify the 
standard license rights granted to the 
Government or when the Government 
wants to obtain rights in data in which 
it does not have rights. When 
negotiating to obtain, relinquish, or 
increase the Government's rights in 
technic^ data, consider the acquisition 
strategy for the item, component, or 
process, including logistics support and 
other factors whidi may have relevance 
for a particular procurement. The 
Government may accept lesser rights 
when it has unl^ited or government 
purpose rights in data but may not 
accept less than limited rights in such 
data. The negotiated license rights must 
stipulate what rights the Government 
has to release or disclose the data to 
other persons or to authorize others to 
use the data. Identify all negotiated 
rights in a license agreement made part 
of the contract. 

(2) When the Government needs 
additional ri^ts in data acquired with 



government purpose or limited rights, 
the contracting officer must negotiate 
with the contractor to determine 
whether there are acceptable terms for 
transferring suiii rights. Generally, such 
negotiations should be conducted only 
when there is a need to disclose the data 
outside the Government or if the 
additional rigihts are required for 
competitive reprocurement and the 
anticipated savings expected to be 
obtained through competition are 
estimated to exceed the acquisition cost . 
of the additional rights. Prior to 
negotiating for additional rights in 
limited rights data, consider alternatives 
such as — 

(i) Using performance specifications 
and form, fit, and function data to 
acqvure or develop functionally 
equivalent items, components, or 
processes; 

(ii) Obtaining a contractor's 
contractual commitment to qualif> 
additional sovfrces and maintain 
adequate competition among the 
sources; 

(iii) Reverse engineering, or providing 
items from Government inventories to 
contractors who request the items to 
facilitate the development of equivalent 
items through reverse engineering. 

§227.403-6 Contract clauses. 

(a) Use the clause at 252.227-7013. 
''Rights in Technical Data— 
Nonconunercial Items** in solicitations 
and contracts when the successful 
.offeror(s) will be required to deliver 
technical data to the Government. Do 
not use the clause when the only 
deliverable items are computer software 
or computer software documentation 
(see 227.5), commercial items (see 
227.402-3), existing works (see 
227.405). or special works (see 227.406); 
in Architect-Engineer and construction 
contracts (see 227.407); or, when 
contracting imder the Small Business 
Innovative Research Program (see 
227.404). 

(b) Use the clause with its Alternate 
I in research contracts when the 
contracting officer determines, in 
consultation with counsel, that public 
dissemination by the contractor would 
be— 

(1) In the interest of the Government; 
and. 

(2) Facilitated by the Government 
relinquishing its right to publish the 
work foraale, or to have others publish 
the woxk for sale on behalf of the 
Government. 

(c) Use the clause at 252.227-7016. 
"Rights in Bid or Proposal Data", in 
aolicitations^d contracts when the 
Government anticipates a need to use, 
subsequent to contract award, technical 
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daU inchided is a bid or propoBal that 
are not required to be delivered imdar 
the contract. 

(d) Use the ckuae at 152.227-7025. 
"UonlBtioRS OD the I3aa or Oiaclo&uxe of 
Govenunent FHuui&hed Infuniuitioii 
Maiiced with ResliicUve LogeDds", in 
solidtatioBS and contracts iM^ien it is 
anticipated that the Govenaaent will 
provide the contradors, far perfbnnaBce 
of its contract, technical data maxked 
with another contractor's gowiuroent 
restrictive legends. 

(e) Use the provistoB at 252.227-7028, 
•Technical Data or Comptrtcr Software 
Previously Delivered to the 
Government", in solicitations when the 
resulting contract will require the 
contractor to deliver technica] data. The 
provision requires errors to identify 
any technical data specified in the 
solicitation as deliverable data items 
that are the same or substantially the 
same as data items the offeror has 
delivered or is obligated to deliver, 
either as a contractor or subcontractor, 
undenany other federal agency contract. 

(f) Use the following dauses in 
solicitations and coirUacts that include 
the clause at 252.227-7013: 

(1) 252.227-7030. •'Technical Data- 
Withholding of Parent*'; 

(2) 252.227-7036, "Certification of 
Technical Dat£ Conformity*'; and. 

(3) 252.227-7037, ^'Validation of 
Asserted Restrictions" (paragrapb (d) of 
the clause contains information that 
must be included in a challenge). 

227.403-7 Use and nerv^fisclosure 
agreement 

(a) Except as provided in 227,403- 
7(b). technical data or computer 
software delivered to the Ck)vemmenl 
with restrictions on use, modification, 
reproduction, release, performance, 
display, or disclosure may not be 
provided to third parties unless the 
intended recipient completes and signs 
the use and non- disclosure agreement at 
227.403-7(c) prior to release, or 
disclosure of the data. 

(1) The spedfic conditions under 
which an intended recipient will be 
authorized to use, modifj', reproduce, 
release, perform, display, or disclose 
technical data subject to limited rights 
or computer software subject to 
restricted rights must be stipulated in an 
attachment to the use and non- 
disclosure agreement. 

(2) For an intended release, 
disclosure, or au^iorized usectf 
technical data or computer software 
subject to spedal Hcense ri^ts, modify 
paragraph l.fc) of the use and 
nondisdosxire agreemciH to enter the 
conditions, consistent with the liceitee 
requirements, govcraajg the ledptent^s 



obligations legartfiz^ use, raofification, 
reprodtictioii, release, perfonnanoe, 
display or disclosisre the data or 
teftware. 

fb] He raquinment tor ese and non- 
disclosure agraements does not apply to 
Government contractors which require 
access to a third part/s data or software 
for the performaBoe ef a Gevernxnent 
contract that contams the dauae at 
252.227-7025« ^'limiUtions oe tihe Use 
or Disclosure ef Government Furnished 
InTonnatiGin Marked with Kestiictive 
Lecends." 

(c) The prescribed *Use and Non- 
disclosiue Agreement" is: 
Use and NonHhadomire Agreement 

The uoderai^ed, (iDsert Name) 

m autbeodzKi representative of the 

(Unaoi Campmy Name) . 



(which is beraiaafttf reiemd k> as the 
''Recipient") requests the Goveruxxent to 
provide the Reupian! with technica} data or 
computer software (hereinafter referred to as 
"Data**) in which the Government's use, 
modification, reproductioD, release, 
perfioTmanoe, display or disdoeure rights are 
restricted. Tboae Data an identified in an 
attachmeot to this A^eement In 
coDsidetation Sor receiving auch Data, the 
Redpient agrees to ise the Data strictly in 
accordance with this Agreement 
(1) The Recipient shall^ 

(a) Use, modify, reproduce, release, 
perform, display, or disdose Data marked 
with goveraroect purpose rights or SBIR data 
rights lends only for govermnent purposes 
and shall not do so fv any oommercial 
purpose. The Redpienl shall not release, 
perfomi, display, or disdose these Data, 

* without the express written {>ermissioc of the 
contractor whose name appears in the 
restrictive legend (the '•Contractor*'), to any 
person other than its subcontractors or 
suppliers, or prospective subcontractors or 
suppliers, who raqoxre these Data to submit 
offers ior, or peridrm, oontracts vrilb the 
Recipient. The Jtedpient shall require its 
subcontTBCtors or suppliers, or prospedive 
subcontxactofs or suppUers, io sign a uee and 
non-disclosure agreement prior to disdosing 
or releasing these Data to such persons. Such 
agreement xnust be consistent with the temn 
of this agreement. 

(b) Uee, modify, reproduce, release, 
perform, display, or 4iiaclo« locfanical data 
maskad with limited dghts kgesids (»ly as 
specified in theattachmeDt to this 
Agreement Release, pariomaDoe, diq^lay, or 
disclos%ire to other persons is not authorized 
unless specified in the attachment to this 
Agreement or expressly permitted in writing 
by the Contractor. The Redpient shall 
promptly notify the Guutiachu of the 
execttten of this A^eesmit and ideotify the 
Contractor's Deta tkM has been ar wiU W 
provided ta the Recipient the date aad piace 
the Data were or wiU be ceceivBd, and the 
name and adcbaes of ^ Gavmmemi. office 
that has piovided or will provide Ihe Data. 

(cl Use computer software marked with 
restricted rights legends only in pe rfoi M a nce 

of contract number tinsert oootract 

Bumberf s) . Hie redpiem shall not. 



kx exBB|^e, enhance, decompile, ^ 
diaanensbie, or levafK engineer the software. 
time^MFB, or see of oooBputer pe^grem with 
mow than ana oonpoter at a tae Hie 
recipient aay net skraa. .laiteni, diapky, 
or disdose such softwav Io others unless 
expreasiy pamitted in awitifig^^ the licensor 
whose name araeais in the sastrict legend. 
The Recmient shaD promptly notify the 
software licensor of tiie execution of this 
A^eiunent and idenodfy ft^ software that has 
beenorwiQ be pro v ided to the Redpiem, the 
date and place software were or will be 
recomd. and tlie noBS nd addnas of the 
Government o£Boe diat has p r o vided or will 
. provide the software. 

(d) Use, modify, reproduce, release, 
perform, display, or disclose Bala marked 
with special license rights legends (to be 
completed by the contracting officer. See 
227.403-7(a)(2). Omit if none of the Data 
reouested is marked with Special license 
rights legends). 

(2) The Reripienl agrees to adopt or 
establish operating pFocedmes and physical 
security measures diasigned to protect these 
Data from inadvertent release or disclosure to 
unauthorized third parties. 

(3) The Recipient agrees to accept these 
Data "as is"" without any Government 
representation as to suitability for intended 
use or warsanty whatsoever. This disclanner 
does not afiect any obligation the 
Government may have regarding Data 
specified in a contract for the performance of 
that contract 

(4) The Recipient may enter into any 
agreement directly with the Contractor with 
respect to the use, modification, 
reproduction, release, performance, display, 
or disclosure of diese Data. 

(5) The Recipient agrees to indemnify and 
hold harmless the Government, its agents, 
and employees from very claim or liability, 
induding attorneys fees, court costs, and 
expenses arising out of , or in any way reUted 
to. the misuse or unauthorized modi5cation, 
reproduction, release, performance, display, 
or disdosure of Date received from the 
Govenmient with restrictrve legends b>* the 
Recipient or any person to wfx>in the 
Redpient has released or disclosed the Data. 

(6) The Redpient is executing this 
Agreement for the benefit of the Contractoi. 
The Contractor is a third party beneficiary of 
this Agreement who, in addition to any other 
rights it may have, is intended to have the 
rights of direct action agdnst the Recipient 
or any other person to whom the Recipient 
has released or disdosed the Deta, to seek 
damages from any breach of this Agreement 
or to otherviae enforce this Agreement. 

(7) The Recipient agrees to destroy these 
Data, and all copies of the Data in its 
possession, no later than 30 days after the 
date shown in paragraph (8) of this 
Aareemenl. to have all persons to whom it 
released the Data dose by that date, and to 
notify the Contractor that the Data have been 
destro>'ed. 

(a) This Agreemeat ^aii be effective for 
the period commencing with.the Redpiem s 
execution of the Agreement and ending upon 

Onaart Date) . The 

obligations imp ffs e^ by this agreement shall 
survive die expiration or termination of this 
agreement. 
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Recipient's Bssioess Naaie 

By. 



Authorized 

Representative . 

Representative's T>-ped Name and Title Date: 

(End of Use and Nos-disciasure AgrtcaeBt) 

227.403^ Deferred delivery and deferred 
orderfnQ of lechnicat data. 

(a) Deferred delivery^ Use the clause at 
252-227-7026, -Deferred Delivery of 
Technical Data and Computer 
Software", when it is in Sie 
Government's interests to defer the 
dehver>- of technical data. The clause 
permits the contracting officer to require 
the deliver}' of data identiiied as 
"deferred deliver}'" data at any time 
until two 3^ears after acceptance hy the 
Govemmemt of all items {odiei than 
technical data items) under thetontract 
or contract termination, whichever is 
later. The obligation of subcontractors or 
stipphers to deliver such technical data 
expires two years after the date the 
prime contractor accepts the last item 
from the subcontractor or suppher for 
use in the performance of the contract. 
The contract must specify which 
technical data is subject to deferred 
delivery. The contractiag officer shall 
notif}' the contractor sufficiently in 
advance of the desired deliver}' date for 
such data to permit timely delivery of 
the data. 

fb) Deferred ordering. Use the clause 
at 252.227-.7027, "Deferred Ordering of 
Technical Data or Computer Software", 
when a firm requirement technical data 
has not been established prior to 
contract award but there is a potential 
need for the data. Under this clause, the 
contracting officer may order any 
technical data that has been generated 
in the performance of the contract or 
any subcontract thereunder at any Hthp 
until three years after acceptance of all 
items (other than technical data} under 
the contract or contract termination, 
whichever is later. The obh'gatLoci of 
subcontractors to deliver such technical 
data expires three years after the date 
the contractor accepts the last item 
under the subcontract. VChen the data 
are ordered, the deh'very dates shaD be 
negotiated and the contractor 
compensated only for converting the 
technical data into the presaibed form, 
reproduction costs, and delfver; costs. 



227.403-4 

(a) Copyright license. (1) Tbe clwse at 
2S2.227-7013, ^bgte is TedrnkaJ 
Data— NaDCQBUMffcsal IteiBs^, 
a contractor to gn'it, or obtaiB for Am 
government license rigkta wUdb fmM 
the govenuBent toyefvodoce cbls, 
distribute copiea of die data, pMsdy 



perform or dl^ptaj tke data or, dmu^ 
fte to XBodfiy deU, prepwe 
derivaftive yrnks. Tke extent to wb^di 
the govemmeDt, ud ethers edug on Hs 
behalf, my e^mriee Aese ri^^tts i«fies 
for each of the standard data ri^ts 
licenses obtained imder tiie cknise. 
When noD-standard license ri^its in 
technical data will be negotiated, 
negotiate the extent oftibe copyright 
license comnnent witib negotiatioBs far 
the data rights iiceese. Do not n o got iaie 
a capyn^ license that prorides fewer 
rights tfian the staBdard limited ri^ 
Mnse tedmical data. 

(2) The clause at 252.227-7013 does 
not permit a contractor to incorporate a 
third party's ccf yrighted data into a 
deliverable data item ucle&s the 
contractor has obtained an appropriate 
license for Ae Government and, when 
applicable, others acting on the 
Government's behalf, or has obtained 
the contracting officer's written 
approval to do so. Grant approval to use 
third party copyrighted data in which 
the government will not receive a 
copyright license only when the 
.<k)vemment*s requirements cannot be 
satisfied without the third party 
material or when the use of the third 
party material will resuh in cost savings 
to the Government which outweagh the 
lack of a copyright license. 

fb) Copyright considerations— 
Acquisition of existing and special 
works. See 227.405 or 227.406 for 
copyright considerations when 
acquiring existing or spedal works. 

227.403-tO tene ract oridepgW f^ P u iiiid 
■ttrtlBg of tKhirical tfsta to k9 fynMied 
with Mtrtctlve maikinoa. 

(a) IdeOtificaiioa requirejoasts. (1) 
The aolicxtation prorisum at 252Jt27- 
7017, 'identiScation and AssertioB oi 
Use, Release,, or Disckisure 
RestzictioBS^, requires offerors to 
identify to tlie mntrarripg officer, prior 
to contract award, any technical data 
that the ofierar oaseiti rinild be 
provided to the GcveniBWQt wWi 
ifwtrirtioiis ob use, tyhm, 
AKfiruduction, reiaav or disdoem. Xhas 
requdiemeBl doea Dfll apply to 
restrfcHoB faased salely OB copycij^ 
The notification and ^"^ '^natiw Biwt 
be subsMtted as as aClKteMBt l»^e 
offer, tf a» eOnr ink to sofanft the 
AttachmeBt or feOs i»coaq>iele the 
Attachment Ib jiimiiliHii wi^ Urn 

provisies, so^ MhM ceastihrtB B 
minor iBlsnDaBty. FVwide I 
opportunity to mBody a i 
infar»^l 
procedures si FM f4.4» or l&OTT. Ab 
ofiferoff^s failwe te eesTKt tibe 
i iiiw n m St f wi&m the 1 



by Ae CMtractiiig oGBoer shall raider 
the offer ineli^Me ibr sward. 

(2) The procedures tot correcting 
n^iBor inforBiabties shBl) Bot be used to 
obtain tefennatioD regeriiBg asserted 
restrictions or an offeror's suggested 
asserted ri^ts category. Qoestions 
regarding tlie juatificaiboB for an 
asserted restrictioB or asserted rights 
category ntist be purssed in accordance 
with the procedures et 227.403-13. 

(3) The wwtfrirtiflns asserted by a 
sucostfftd ofisfor shell be attadied to its 
contrad unless^ in acGardiBce with the 
procedures at 227.40^13, tbr parlies 
ha:ve agreed that m asserted restriction 
is not justified. Tha contrBct Attachment 
shall provide the same infemiation 
regarding identificatton of tide technical 
data, the asserted r*g^^ category, the 
basis for the assertioB, and the name of 
the person asserting the restrictions as 
reqiiired by paragraph (d) of the 
solicitation provisioiL Sul»eqtient to 
contract award, tibe clause at 252.227- 
7013. "Ri^ in Technical Data* 
Noncommercial hems" peraiits the 
contractor to make additional assertions 
under certain conditions. The additional 
assertions must be made in accordance 
with the procedures and in the format 
prescribed by that clause. 

(4) neither the pre- or post-award 
assertions nude by the contractor nor 
the fad that c^ain assertions are 
identified in the Attachment to the 
CQotract, determine the respective rights 
of the parties. As provided at 227.403- 
13, the Goverunent has the right to 
review, verify, challenge and validate 
restrictive markings. 

(5) Infoxsnation provided hy offerors 
in response to the sohcxtadon provision 
may be used in the source sekction 
process to evahaate the impact on 
evaluation fedors that may be created 
by restrictions on the Gomnment's 
ability to \iae or difidose technical data. 
However, offerors shall sot be 
prohibited from offering products for 
which the ofieror is eatiifed to provide 
the Govenmol liaadtod rights ia the 
terhniCTl data pertBtmng to such 
products and ofisrors afaaU not be 
required, either as a CDuditioB or being 
responaiue to a soBolaSion cr as a 
condition for award, to sell or otherwise 
rehacpBs^ any greafesr rigjite in technical 
data when Ae ofieror to cndllBd to 
provide dK wW%4r*l vish hadlBd 



(b) CoalnKJor aiorUif requiMments. 
the clause at 252.227-^ai3. "Rigfais in 
Technical Data— Noncommercial Items" 



[1) A con trader who desires to restrict 
the GoverasnenCs rf^Kts in techsical 
data to place reslrictrve lam lings en the 
data, p r cpvid e s k^tructioBS for the 
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placement of the restrictive maiidngs» 
and authorizes the use of certain 
restrictive markings. 

(2) The contractor to deliver, furnish, 
or otherwise provide to the Goverxunent 
any technical data in which the 
Govermnent has previously obtained 
rights with the Government's pre* 
existing rights in that data unless the 
parties have agreed otherwise or 
restrictions on the Government's rights 
to use, modify, reproduce, release, or 
disclose the data have expired. When 
restrictions are still applicable, the 
contractor is permitted to mark the data 
with the appropriate restrictive legend 
for which the data Qualified. 

(c) Unmarked technical data, (1) 
Jechnical data delivered or otherwise 
provided under a contract without 
restrictive markings shall be presumed 
to have been delivered with unlimited 
rights and may be released or disclosed 
without restriction. To the extent 
practicable, if a contractor has requested 
permission (see 227.403-10(c)(2)) to 
correct an inadvertent omission of . 
markings, do not release or disclose the 
technical data pending evaluation of the 
reouest. 

(2) A contractor may request 
permission to have appropriate legends 
placed on unmarked technical data at its 
expense. The request must be received 
by the contracting officer within 6 
months following the furnishing or 
delivery of such data, or any extension 
of that time approved by the contracting 
officer. The person making the request 
must: 

(i) IdentifN' the technical data that 
should have been marked; and, 

(ii) -Demonstrate that the omission of 
the marking was inadvertent, the 
proposed marking is justified and 
conforms with the requirements for the 
marking of technical data contained in 
the "Rights in Technical Data— Non- 
commercial Items*' clause at 252.227- 
7013: and, 

(iii) Acknowledge, in writing, that the 
Government has no liability with 
respect to any disclosure, reproduction, 
or use of the technical data made prior 
to the addition of the marking or 
resulting from the omission of the 
marking. 

(3) Contracting officers should grant 
permission to mark only if the technical 
data were not distributed outside the 
Government or were distributed outside 
the Government with restrictions on 
further use or disclosure. 

227.403-1 1 Contractor procedures and 
records. 

' (a) The clause at 252.227-7013, 
"Righu in Technical Data- 
Noncommercial Items**, requires a 



contractor, and its subcontractors or 
suppliers that will deliver technical data 
with other than unlimited rights, to 
estaoUsh and follow written procedures 
to assure that restrictive markings are 
used only when authorized and to 
maintain records to justify the vaUdity 
of asserted restrictions on delivered 
data. 

(b) The clause at 252.227-7037, 
''Validation of Asserted Restrictions*', 
requires contractors and their 
subcontractors at any tier to maintain 
records sufficient to justify the validity 
of restrictive markings on technical data 
delivered or to be delivered under a 
Government contract. 

227.403*12 Qovemment right to eetabflsh 
conformity of markings. 

(a) Nonconforming markings. (1) 
Authorized markings are identified in 
the clause at 252.227-7013. "Rights in 
Technical Data.** All other marldngs are 
nonconforming markings. An 
authorized marking that is not in the 
form, or differs in substance, from the 
marking requirements in the clause at 
252.227-7013 is also a nonconforming 
marking. 

(2) The correction of nonconforming 
markings on technical data is not 
subject to 252.227-7037, "Validation of 
Asserted Restrictions**. To the extent 
practicable, the contracting officer 
should return technical data bearing 
nonconforming markings to the person 
who has placed the nonconforming 
markings on such' data to provide that 
person an opportunity to correct or 
strike the nonconforming marking at 
that person's expense. If the person who 
has placed the nonconforming marking 
on the technical data fails to correct the 
nonconformity and return the corrected 
data within 60 days following the 
person's leceipt of the data, the 
contracting officer may correct or strike 
the nonconformity at that person's 
expense. When it is impracticable to 
return technical data for correction, 
contracting ofBoera may unilaterally 
correct any nonconforming markings at 
Government expense. Prior to correction 
of the nonconformity, the data may be 
used in accordance with the proper 
restrictive marking. 

(b) Unjustified markings. (1) An 
unjustified marking is an authorized 
marking that does not depict accurately 
restrictions applicable to the 
Government's use, modification, 
reproduction, release, performance, 
display, or disclosure of the marked 
technical data. For example, a limited 
rights legend placed on technical data 
pertaining to items, components, or 
processes that were developed under a 
Government contract either exclusively 



at Government expense or with mixed 
funding (situations under which the 
Government obtains unlimited or 
government purpose ri^ts) is an 
unjustified marking. 

(2) Contracting officera have the right 
to review and challenge the vahdity of 
unjustified markings. However, at any 
time during performance of a contract 
and notwithstanding (he existence of a 
diallenge, the contracting officer and 
the person who has asserted a restrictive 
marking may agree that the restrictive 
marking is not justified. Upon such 
agreement, the contracting officer may, 
at his or her election, either— 

(i) Strike or correct the unjustified 
marking at that person's expense; or, 

(ii) Return the technical data to the 
person asserting the restriction for 
correction at that person's expense. If 
the data are returned and that person 
fails to correct or strike the unjustified 
restriction and return the corrected data 
to the contracting officer within sixty 
(60) days following receipt of the data, 
the unjustified marking-shall be 
corrected or stricken at that person's 
expense. 

227.40^13 Government right to review, 
verify, chaHenge and validate asserted 
lesb Ictlons. 

(a) Genera], An offeror's assertion(s) 
of restrictions on the Govermnenl's 
rights to use, modify, reproduce, release, 
or disclose technical data do not, by 
themselves, determine the extent of the 
Government's rights in the technical 
daU. Under 10 U.S.C. 2321. the 
Government has the right to challenge 
asserted restrictions when there are 
reasonable grounds to question the 
validity of Uie assertion and continued 
adherence to the assertion would make 
it impractical to later procure 
competitively the item to which the data 
pertain. 

(b) Pre-award considerations. The 
challenge procedures required by 10 
U.S.C. 2321 could significantly delay 
awards under competitive 
prociuements. Therefore, avoid 
challenging asserted restrictions prior to 
a competitive contract award unless 
resolution of the assertion is essential 
for successful completion of the 
procurement. 

(c) Challenge and validation. 
Contracting officera must have 
reasonable grounds to challenge the 
current validity of an asserted 
restriction. Before issuing a challenge to 
an asserted restriction, carefully 
consider all available information 
pertaining to the assertion. All 
challenges must be made in accordance 
with the provisions of the clause at 
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252.227-7037/'Validaticm of Aserted 

Reslriclions*'. 

(1) ChoJIenge period. Asserted 
restrictions should be reviewed before 
acceptance of tedmica] dala deliverable 
under the contract. AssertioBS mi»t be 
challenged vi'ithin 3 years after liaal 
payment under the contnct or three 
years after delivery of the data, 
whichever is later. However, restrictive 
markings may be chaDenged at any time 
if the tecrinica] data — 

(1) Are pabhcly available without 
restrictions; 

(ii) Have been provided to the United 
States without restriction; cr, 

(iii) Have been olhen\ ise made 
available u-ithout restriction other than 

a release or disclosure resulting from the 
sale, transfer, or other assignment of 
interest in the software to another party 
or the sale or transfer of some or all of 
a business entity or its assets to Smother 
party. 

(2) Fre-chcllenge requests for 
informal ion. (i) After consideration of 
the situaiicns cescribed in 227.403- 
13(c)(3). conLrscting officers may 
request liif: person asserting a restriction 
to fum.sh a v^Titlen explanation .of the 
facts and supporting documentation for 
the ass<2rtion in sufficient detail to 
enable the contracting officer to 
determ ine the validity of the assertion. 
Additional supporting documentation 
may be requested when the explanation 
provided b\* the person matoog the 
assertion does not. in the contracting 
officer's opinion, establish the vahdity 
of the assertion. 

(ii) If the person asser.ing the 
restriction fails to respond to the 
contracting officer's request for 
information or additional supporting 
documentation or if the information 
submitted does not justify the asserted 
restriction, a challenge should be 
considered. 

(3) TronsQctlng metiers directly with 
subcofitrcctors. The clause at 252.227- 
7037 obtains itie contract off 's agreement 
that the Government may transact 
matters ixnder the clause directly with a 
subcon tract cr, at any tier, without 
creating or implying privity of contract 
Contracting officers should pennit a 
subcontractor or supph^ to transact 
challenge and validjation matters 
directly with the Govemsent when — 

(i) A* subcontractor's or supplier's 
business interests in its technical data 
would be comproimsed if the data wei'c 
disclosed to a higher tier contractor, or, 

(ii) There is reason to believe that the 
ccm tract or will itoc respond in a tine^ 
manner to a challenge and a &ihxre to 
respond would ieopsrdize a 
subcontractor's or si^laer's right to 
assert rastricticxKs; or, 



(iii) Requested to do so by a 

subcontractor or supplier. 

(4) Challenge iwbce. Do jkA issue a 
challenge BOtkiB isHless there se 
reaannaMe grouods to question die 
validity of an assertion. Assertions may 
be challengad whether or sot supporting 
documentadan was requested from the 
persoD asserting die resbictkm. 
Challenge Dodces must be in vrilisg 
and issued to the contzactur or, afler 
consideration of the situations described 
in 227.4G3-13(cR3), the person asserting 
the restrictioA. The challesfge notice 
mfost inchKle the mfonaation in 
paragraph (d> of die ciaizse at 252^7- 
7037, " Validation of Asserted 
Restrictions." 

(5) Extensicn of response time. The 
coK^tracting officer, at has or her 
discretion, may extend the time ibr 
response contained in a chalkz^ 
notice, as appropriate, if the contractor 
submits a timeiy written reqoest 
showing the need for additional time to 
prepare a response, 

(6) Contracli/7g officer's final decisiort 
Contracting o£&ce£s must issue a final 
decision for each challenged assertion, 
whether or not the assertion has been 
justified. 

(i) A contractlnig officer's final 
decisiodQ that an asserlioB is not justified 
must be issued as soon as practicable 
following the failure of the person 
asserting the restriction to respond to 
the contracting officer's challeBge 
within sixty (60) days, or any extension 
to that time granted by the contracting 
officer. 

(ii) A contracting officer who, 
following a challenge and r esponse by 
the person asserting the restzklion, 
determines that an asserted restriction is 
justified, shall issue a fiftal decision 
sustaining the validity of the asserted 
restriction. If the asserted restriction 
was made snbsequeni lo submiaaAon of 
the contractor's offier, add the asserted 
restriction to the contract Attochmen^. 

iiii) A contracting officer y<^o 
determines that the validity of an 
ass^ted restriction has not been 
justified shall issue a contraijting 
officer's final decision wiihin the time 
frames prescribed in 252^27--7037» 
*' Validation of Asserted Rasftrictmis." 
As provided in para^ph (i) of &al 
clauae, the Govamment is obligalad to 
continue to resspecX the aaserled 
raatnctiefis thtough final di^wa i te i of 
any appeal BSkless the Agency Haad 
notifies the person asserting tise 
restriction that indent or compelling 
circumstances do not pennit the 
Government to cx>ntmue to respect the 
asserted restriction. 

(7) Mitkrph ehcBeatges t^ma ss ert e d 
restriction. When BKve then one 



contracting ofBcer challenges an 
asserted restriction, the contracting 
officer who made the earliest challenge 
is responsible for coordinating the 
Government challeages. That 
contracting officer shall cmisult with all 
other contracting officers making 
challenges, veri^ that all challenges 
apply to the same asserted restriction 
and, after consulting with the 
contractor, subcontractor, or supplier 
asserting the restriction, issue a 
schedule that provides that person a 
reasonable opportunity to respond to. 
each chaUeiige. 

(8) Vol i da J on. Only a contractLng 
officer's final decisinn, or actions of an 
agency board of contract appeals or a 
court of competent jurisdiction, that 
sustain the validity of an asserted 
restriction constitute validation of ibe 
asserted restriction. 

227.403-44 Conformity, acceptance, and 
warranty of Itchn^ data. 

(a) Statutory requirerrrents. 10 U.S.C. 
2320— 

(1) Requires contractors to furnish 
written assurance at the time technical 
data are delivered or are made araiiable 
to the Government that the tedinical 
data are complete, accvrate, and sati^fj* 
the requirements of the contract 
concerning such data; 

(2) Provides for the estabhshment of 
remedies applicable to technixral d^ta 
found to be incomplete, inadequate, or 
not to satisfy the requirements of the 
contract concerning sucti data; and, 

(3) Authorizes agency heads to 
writhhold payments (or cxercise such 
other remedies and agency head 
considers appropriate) during any 
period if the contractor does not meet 
the requirements of the contract 
pertaining to the delivery of technical 
data. 

(b) Conformity arui acceptance. (1) 
Soficitations and contracts requiring the 
delivery of technical data shall specify 
the requirements the data must satisfy to 
be acceptable. Contracting officers, or 
their authorized represCTtatives, are 
responsible ibr determining wliether 
technical data tendered for acceptance 
conform to Ae contractual 
reouiiemcnts. 

(2) The cfaKise at 252.227-7tr30, 
'Technical Data— Withboiding of 
Payment" provides for withholding np 
to ten percent of tihe contract price 
pending correction or replacement of 
the nonconforming technical (hta or 
negotiation of an eqnjtable reduction in 
contract price. The amoimt subject to 
withholding may be expressed as a fixed 
dollar amount or as a percentage of the 
contract price. In either case, the 
amoimt shall be determined giving 
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consideration to the relative value and 
importance of the data, for example — 

U) When the sole purpose of a 
contract Is to produce the data, the 
relative value of that data may 
considerably higher than the value of 
data produced under a contract where 
the production of the data is a 
secondary objective; or, 

(ii) When tne Government will 
maintain or repair items, repair and 
maintenance data may have a 
considerably higher relative value than 
data that merely describe the item or 
provide performance characteristics. 

(3) Do not accept technical data that 
do not conform to the contractual 
requirements in all respects. Except for 
nonconforming restrictive markings (see 

•227.403-14(b)(4)), correction or 
replacement of nonconforming data, or 
an equitable reduction in contract price 
when correction or replacement of the 
nonconforming data is not practicable or 
is not in the Government's interests, 
shall be accomplished in accordance 
with— 

(1) The provisions of a contract clause 
providing for inspection and acceptance 
of deliverables and remedies for 
nonconforming deliverables; or, 

(ii) The procedures at FAR 46.407(c) 
through (g), if the contract does not 
contain an inspection clause providing 
remedies for nonconforming 
deliverables. 

(4) Follow the procedures at 227.403- 
12(a)(2) if nonconforming markings are 
the sole reason technical data fail to 
conform to contractual requirements. 
The clause at 252.227-7030 may be 
used to withhold an amount from 
payment, consistent with the terms of 
the clause, pending correction of the 
nonconforming markings. 

(c) Warranty^ (1) The intended use of 
the technical data and the cost, if any, 
to obtain the warranty should be 
considered before deciding to obtain a 
data warranty (see FAR 46.703). The fact 
that a particular item, component, or 
process is or is not warranted is not a 
consideration in determining whether or 
not to obtain a warranty for the 
technical data that pertain to the item* 
component, or process. For example, a 
data warrant}' should be considered if 
the Government intends to repair or 
maintain an item and defective repair or 
maintenance data wovdd impair the 
Government's effective use of the item 
or result in increased costs to the 
Government. 

(2) As prescribed in 246.710, use the 
clause at 252.246-7001, Warranty of 
Data*', and its alternates, or a 
substantially similar clause when the 
Government needs a specific warranty 
-of technical data. 



227.403-15 SubdphHactor rtghti in 
tKtmlcal data. 

(a) 10 U.S.C. 2320 provides 
subcontractors at all tiers the same 
protection for their rights in data as is 
provided to prime contractors. The 
clauses at 252.227-7013, "Rights in 
Technical Data — Noncommercial 
Items", and 252.227-7037, "ValidaUon 
of Asserted Restrictions* implement 
the statutory requirements. 

(b) 10 U.S.C. 2321 permits a 
subcontractor to transact directly with 
the Government matters relating to the 
validation of its asserted restrictions on 
the Government's rights to use or 
disclose technical data. The clause at 
252.227-7037, "Validation of Asserted 
Restrictions** obtains a contractor's 
agreement that the direct transaction of 
validation or challenge matters with 
subcontractors at any tier does not 
estabbsh or imply privity of contract. 
When a subcontractor or supplier 
exercises its right to transact validation 
matters directly with the Government, 
contracting officers shall deal directly 
with such persons, as provided at 
227.403-13(c)(3). 

(c) Require prime contractors whose 
contracts include the following clauses 
to include those clauses, without 
modification except for appropriate 
identification of the parties, in contracts 
with subcontractors or suppliers, at all 
tiers, w*ho will be fumish^g technical 
data in response to a government 
requirement. 

(1) 252.227-7013, "Rights in 
Technical Data — ^Noncommercial 
Items'*; 

(2) 252.227-7025, "Limitations on the 
Use or Disclosure of Government 
Furnished Information Marked with 
Restrictive Legends. 

(3) 252.227-7028, 'Technical Data or 
Computer Software Previously 
Delivered to the Government"; and, 

(4) 252.227-7037, "Validation of 
Asserted Restrictions**. 

(d) Do not require contractors to have 
their subcontractors or suppliers at any 
tier relinquish rights in technical data to 
the contractor, a higher tier 
subcontractor, or to the Government, as 
a condition for award of any contract, 
subcontract, purchase order, or similar 
instrument except for the rights 
obtained by the Government imder the 
"Rights in Technical I>ata — 
Noncommercial Items" clause contained 
in the contractor's contract with the 
Government. 

227.403-16 Providing technical dots to 
foreign governments, foreign eontreetors, 
or International organizations. 

Technical data may be released or 
disclosed to foreign governments. 



foreign contractors, or international 
organizations only if release or 
disclosure is othermse permitted both 
by Federal export controls and other 
national security laws or regulations. 
Subject to such laws and regulations, 
the Department of Defense — 

(a) May release or disclose technical 
data in which it has obtained unlimited 
rights to such foreign entities or 
authorize the use of such data by those 
entities. 

(b) Shall not release or disclose 
technical data for which restrictions on 
use, release, or disclosure have been 
asserted to foreign entities, or authorize 
the use of technical data by those 
entities, unless the intended recipient is 
subject to the same provisions as 
included in the use and non-disclosure 
agreement at 227.403-7 and the 
requirements of the clause at 252.227- 
7013 governing use, modification, 
reproduction, release, performance, 
display, or disclosure of such data have 
been satisfied. 

227.403-17 Overseas contracts with 
foreign sources. 

(a) The clause at 252.227-7032, 
'^Rights in Technical Data and Computer 
Software (Foreign)*' may be used in 
contracts with foreign contractors to be 
performed overseas, except Canadian 
purchases (see 227.403-1 7(c)) in heu of 
the clause at 252.227-7013, "Rights in 
Technical Data — Noncommercial Items" 
when the Government requires the 
imrestricted right to use. modif}% 
reproduce, release, or disclose any 
technical data to be delivered under the 
contract. Do not use the clause in 
contracts for Existing or Special Works. 

(b) The clause at 252.227-7032 may 
be modified to accommodate the needs 
of a specific overseas procurement 
situation, provided the Government 
obtains ri^ts to the technical data that 
are not less than the rights the 
Government would have obtained under 
the data rights clause prescribed in this 
Part for a comparable procurement 
performed within the United Stc^ies or 
its possessions. 

(c) Contracts for Canadian purchases 
shall include the appropriate data rights 
clause prescribed in this Part for a 
comparable procurement performed 
within the United SUtes or its 
possessions. 

227.404 Contracts under the Smalt 
Business Innovative Research Program. 

(a) Use the dause at 252.227-7018, 
*'Rights in Technical Data and Computer 
Software— Small Business Innovative 
Research Program", when technical data 
or computer software will be generated 
during performance of contracts under 
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the Small Business Innovative Research 
(SBIR) prograin . 

(b) Under that clause, the Government 
obtains a royalty free license to use 
techrical data marked with aii SBIR 
Data Rights legend only for Government 
purposes during the period commencing 
udth contract av^ard and ending 5 years 
after completion of the project under 
which the data were generated. Upon 
expiration of the 5 year restrictive 
hcense, the Government has unlimited 
rights in the SBIR data. During the 
license period, the Government may not 
release or disclose SBIR data to any 
person other than — 

(1) For evaluational purposes. 

(2) As expressly permitted by the 
contractor; or, 

(3) A use, release, or disclosure that 
is necessary for emergency repair or 
overhaul of items operated by the 
Government. 

(c) Do not make any release or 
disclosure permitted by 227.404fb) 
unless, prior to release or disclosure, the 
intended recipient is subject to the use 
and non-disclosure agreement at 227- 
403-7. 

(d) Use the clause with its Alternate 
I in research contracts when the 
contracting officer determines, in 
consultation vdlh counsel, that public 
dissemination by the contractor would 
be — 

(1) In the interest of the Government; 
and. 

(2) Facilitated by the Government 
relinquishing its right to publish the 
work for sale, or to have others publish 
the work for sale on behalf of the 
Government. 

(e) Use the follovving provision and 
clauses in SBIR solicitations and 
contracts that include the clause at 
252.227-7018: 

(1) 252.227-7017, "Identification and 
Assertion of Use, Release, or Disclosure 
Restrictions"; 

(2) 252.227-7019, "Validation of 
Asserted Restrictions — Computer 
Software"; 

(3) 252.227-7030, "Technical Data- 
Withholding of Pa>Tnenf; 

(4) 252.227-7036. "Certification of 
Technical Data Conformity'*; and. 

(5) 252.227-7037. "Validation of 
Asserted Restrictions" (paragraph (d) of 
the clause contains information that 
must be included in a challenge). 

(!) Use the following clauses and 
provision in SBIR solicitations and 
contracts in accordance with the 
guidance at 227.403-6 (c). (d). and (e) 

(1) 252.227-7016. "Rights in Bid or 
Proposal Data"; 

(2) 252.227-7025. "Limitations on the 
Use or Disclosure of Government 
Furnished Information Marked with 
Restrictive Legends"; and 



(3) 252.227-7028. Technical Data or 
Computer Software Previously 
Delivered to the Gbvenunent." 

§227.405 Contracts for tt>e acquisition of 
existing works. 

§227.405-1 Gen^. 

(a) Existing works include motion 
pictures, television recordings, video 
recordings, and other audiovisual works 
in any medium; sound recordings in any 
medium; musical, dramatic, and literary 
works; pantomimes and choreographic 
works; pictorial, graphic, and sculptural 
works; and. works of a similar nature. 
Usually, these or similar works were not 
first created, developed, generated, 
originated, prepared, or produced under 
a Government contract. Therefore, the 
Government must obtain a license in the 
work if it intends to reproduce the work, 
distribute copies of the work, prepare 
derivative works, or perform or display 
the work publicly. When the 
Government is not responsible for the 
content of an existing work, it should 
require the copyright owner to 
indemnify the Government for liabibties 
that may arise out of the content, 
performance, use. or disclosure of such 
data. 

(b) Follow the procedures at 227.406 
for works which will be first created, 
developed, generated, originated, 
prepared, or produced under a 
Government contract and the 
Government needs to control 
distribution of the work or has a specific 
need to obtain indemnity for liabilities 
that may arise out of the creation, 
content, performance, use, or disclosure 
of the work or from libelous or other 
unlawful materia] contained in the 
work. Follow the procedures at 227.403 
when the Government does not need to 
control distribution of such works or 
obtain such indemnities. 

§227.405-2 Acquisition of existing worts 
without modlfieation. 

(a) Use the clause at 252.227-7021, 
"Rights in Data— Existing Works" in 
lieu of the clause at 252.227-7013. 
••Rights in Technical Data- 
Noncommercial Items", in solicitations 
and contracts exclusively for existing 
works when: . 

(1 ) The existing works will be 
acquired without modification: and. 

(2) The Government reqiiires the right 
to reproduce, prepare derivative woii^s. 
or publicly perform or display the 
existing works; or. 

(3) The Government has a specific 
need to obtain indemnity for Babilities 
that may arise out of the content, 
perfoimance, use. or disclosure of such 
data. 



(b) The clause at 252.227-7021. 
"Rights in Data— Existing Works", 
provides the Government, and others 
acting on its behalf, a paid-up. non- 
exclusive, irrevocable, worldwide 
license to reproduce, prepare derivativp 
works and publicly perform or display 
the works called for by a contract and 
to authorize others to do so for 
Government purposes. 

(c) A contract clause is not required 
to acquire existing works such as books, 
magannes and periodicals in any 
storage or retrieval medium, when Lhe 
Government will not reproduce the 
books, magazines or periodicals, or 
prepare derivative works. 

§227.405-3 Acquisition of modmed 
existing works. 

Use the clause at 252.227-7020. 
"Rights in Data— Special Works", in 
solicitations and contracts for modified 
existing works in heu of the clause at 
252.227-7021. "Rights in Data— Existing 
Works," 

<§ 227.406 Contracts for special works. 

(a) Use the clause at 252.227-7020, 
"Rights in Special Works" in 
solicitations and contracts where the 
Government has a specific need to 
control the distribution of works first 
produced, created, or generated in the 
performance of a contract and required 
to be dehvered under that contract, 
including controlling distribution by 
obtaining an assignment of copyright, or 
a specific need to obtain indemnity for 
liabilities that may arise out of the 
content, performance, use, or disclosure 
of such works. Use the clause — 

(1) In lieu of the clause at 252.227- 
7013. "Rights in Technical Data- 
Noncommercial Items", when the 
Government must own or control 
copyright in all works first produced, 
created, or generated and required to be 
delivered under a contract. 

(2) In addition to the clause at 
252.227-7013. "Rights in Technical 
Data — ^Noncommercial Items** when the 
Government must own or control 
copyright in a portion of a work first 
produced, created, or generated and 
required to be dehvered under a 
contract. The specific portion in which 
the Government must own or control 
copyright must be identified in a special 
contract requirement. 

, (b) Although the Government obtains 
an assignment of copyright and 
unlimited rights in a special work under 
the clause at 252.227-7020, the 
Qontractor retains use and disclosure 
rights in that vfoA. If the Government 
needs tojestrict a contractor's rights to 
use or disclose a special work, it mu->i 
also negotiate a special license whicn 
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speciflcally restricts the contractor's use 
or disclosure lights. 

(c) The dause at 252.227-7D20 does 
not permit a cdotracior to incorporate 
into a speda] work any works 
copyri^ted by others unless the 
contractor obtains the contracting 
of^cer's permission to do so and obtains 
for the Government a non<«xclusive, 
paid up. world-wide license to malue . 
and distribute copies of that work, to 
prepare derivative works, to periorm or 
display publicly any portion of the 
work, and to permit others to do so for 
government purposes. Grant permission 
only when the Government's 
requirements cannot be satisfied unless 
the third party work is included in the 
deliverable work, 

r(d) Examples of works which may be 
procured under the •Tlights in Special 
Works*' clause include, but are not 
limited, to audiovisual woiks, compxiter 
data bases, computer software 
documentation, scripts, soundtracks, 
musical compositions, and adaptations: 
histories of departments, agencies, 
services or units thereof: surveys of 
Government establishments; 
instructional works or guidance to 
Government officers and employees on 
the discharge of their official duties; 
reports, books, studies, s^u^'eys or 
similar documents; collections of data 
containing information pertaining to 
individuals that, if disclosed, would 
violate the right of privacy- or publicity 
of the individuals to whom the 
information relates; or. investigatix'c 
reports. 

227.407 Contracts for architect-eogineer 
services. 

This section sets forth policies and 
procedures, pertaining to data, 
copyrights, and restricted designs 
unique to the acquisition of 
construction and architect-engineer 
ser\ices. 

227.407-1 Architectural designs and data 
clauses for architect-engineer or 
construction contracts. 

(a) Except as provided in 227.407- 
1(b), use the clause at 252.227-7022, 
'^Government Rights (Unlimited}", in 
solicitations and contracts for architect- 
engineer services and for construction 
involving architect-engineer services. 

(b) When the purpose of a contract for 
architect-engineer services or for 
construction involving architect- 
engineer services is to obtain a unique 
ardiitectural desi^ of a building, a 
monument or oonstruction of similar 
nature, whidi for artistic aesthetic or 
other special xeasoos the Government 
does not want duplicated, the 
Government may acquire exclusive 



control of the data peitaining to the 
design by iadudiag the dam at 
252.227-7023. *l)iSiiings and Otber 
Data to Become Property of 
Go>9enunent**, in^olSdMieQS and 
contracts. 

(c) The Government shall obtain 
unlimited rights in shop drawings for 
constroction. In solidtations and 
contracts caHxng {[7 deli very of shop 
drawings, iadude the clause at 
252.227-7033, Rights in Shop Drawings. 

TZMOr-^ OMttraetaloreoMlnietton 
SMpptes and r e s eiTh md d a m io iw ie ni 

work. 

The pvovisioiis and dauses leqairad 
by 227.407-1 dbaD iiflit be used when 
the acqutsitioD is | ?wi«t^ to— - 

(a) Canstraotion supplies or materials: 

jb) Experimental, developmental, or 
research work, or test and evaluation 
studies of structures, equipment, 
processes, or materials for use in 
construction; or, 

(c) Both. 

227.407-3 Af^oval ol rastrtcted desl0ns. 

Thedause at 252.227-7024, "Notice 
and Approval of Restricted Designs", 
may be induded in architect-engineer 
contracts to permit the Government to 
make informed dedsions concerning 
noncompetitive aspects of the design. 

227.40a Contractor date repositories. 

(a) Contractor data repositories may 
be established v/hen permitted by 
agency procedures. The contractual 
instrument establishing the data 
repository must require, as a minimum, 
the data repositor}' management 
contractor to— 

(1) Establish and maintain adequate 
procedures for protecting technical data 
delivered to or stored at the repository 
from unauthorized release or disclosure; 

(2) Establish and maintain adequate 
procedures for controlling the release or 
disclosure of technical d^ from the 
repository to third parties consistent 
with the Government's rights in such 
data; 

(3) When required by the contracting 
ofncer, deliver dMU to the Govenunect 
on paper or in other specified media; 

(4) Be iBsponsibk far maintaining the 
currency of data delivered diseotly by 
Govenuneot centnotors or 
subcontiactois to the rqxtsitory; 

(5) Obtain use and fion«disdosure 
agraements^see 227.403-7} bom all 
persons to whom govemmeat purpose 
rights data is released or disclosed; and, 

(8) ladenmify the Govemmesit from 
an y luMHty to data owam or licensors 
resulting fatm* or as a conseqiience. of 
a leleasa or diedosure of techaicsl data 
made by the data repository contractor 



or its officsers , emplpjees. iigents, or 
representatives. 

^ If the cottHadaor is or will be the 
data reposiixxy vumager.^ 
contrador'a data man^Bamant and 
dtsttibatieD wapfnafaiTities must be 
ideotified in the ODOtract or the contract 
must lefaraioe the agreement b^een 
the Govemniflnt and the contractor that 
estaUidss tbom responsibilities. 

(c) If the coatraclor is not and will not 
be the data repository manager, do not 
require a contador or sidxxmtracftor to 
deliver technical data marked with 
limited rights legends to a data 
repository managed by another 
contractor unless the contrac t or or 
subco n tractor who has asserted limited 
rights agrees to release the data to the 
repository or has authorized, in ^^Titing. 
the Government to do so. 

(d) Repository procedures may 
provide for the acceptance, delivery, 
and subsequent distribution of technical 
data in storage media other than paper, 
including direct electronic exchange of 
data between two computers. The 
procedures must provide for the 
idenlification of any portions of the data 
provided with restrictive legends, when 
appropriate. The acceptance criteria 
must be consistent with the authorized 
delivery format. 

Subpart 227.5»Rights in Computer 
Software and Computer Software 
Documentetion 

8. A new subpart 227.5 is added to 
read as follows: 

227.5 Rigtits in computer software and 
computer softwaie documentation 

Sec. 

227.500 Scope of subpart. 

227.501 Definitions. 

227.502 Commercial computer «oftu;an» and 
oommeiciai computer sofh^-are 
documentation. 

227.502-1 Policy. 

227. 502-2 OtitaiJUDg OMTunerctai computer 

software or commercial computer 

software documentation. 
227.502-3 Rights ia oommercial oomputer 

software or oomraercia) computer 

software documentation. 

227.502- 4 Contmct clause. 

227.503 NonconuDeicial computer software 
and computer software documentation. 

227.503- 1 Policy. 

227.503-2 Aoqutsitioo of noncoramercial 
computer software and computer 
foftwve dociBBsetatkm. 

227.503-3 Baily idaotification of computer 
software or computer software 
fiocuntentaiion to be furnished to the 
Government with restrictioBfi On use. 
TCfiiDductMMu or disdoture. 

227.503^ Lkanseii^U. 
227.50I-S GovenmiBOt rights. 
227.503-6 Contract clauses. 
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,503-7 (Reserved) 

.503-6 Deferred delivery and deferred 
ordering of coupuler software and 
computer software documeniation. 
.503-9 Cop>Tighl. 

.503-10 Contractor ideniification end 
marking of computer software or 
computer software documentation to be 
furnished with restrictive markings. 
.503-1 1 Contractor procedures and 
records. 

.503-12 Government right to estabhsn 
conformity of markings. 
.503-13 Government right to review, 
verify, challenge, and validate asserted 
restrictions. 

.503-14 Conformity, acreptarce, and 
warranty of computer software and 
computer software documentation. 
.503-1 5 Subcontractor rights in 
computer softw are or computer software 
documentation. 

.503-16 Providing coniputeT software or 
computer software documentsiion to 
foreign governments, foreign contractors, 
or international organizations. 
.503-1 7 Overseas contracts w ith foreign 
sources. 

'.504 CoDtrads under the Smr:)! Bosirrss 
Innovative Research Prograrri. 
.505 Contracts for special works. 
.506 Contracts for architect-engineer 
ser\'ices. 

.507 Conlrac'.or data repositories. 



227 

227.5 Rights In computer software or 
computer software documentation. 



227.500 Scope of subpart 

This subpart— 

(a) Prescribes policies and procedures 
for the acquisition of computer softv.'are 
and computer software documentation, 
and the rights to use, modif>\ reproduce, 
release, perform, display, or disclosure 
such scf*v."are or documeritation. It 
implements requirements in the 
following laws and Executive Ordrr: 

lOU.S.C. 2302(4) 
10 U.S.C. 2305 (subsection (d)(4)) 
lOU.S.C. 2320 
10 U.S.C. 2321 
lOU.S.C. 2325 

Executive Order 12591 (subsection 
1(b)(6)) 

(b) Does not apply to computer 
software or computer software 
documentation acquired under GSA 
schedule contracts. 

227.501 Definitions. 

(a) As used in this subpart, unless 
otherwise specifically indicated, the 
terms offeror and contractor include an 
offeror's or contractor's subcontractors, 
suppliers, or potential subcontractors or 
suppliers at any tier. 

(b) Other terms used in this subpart 
are defined in the clause at -252.227- 
7014. "Rights in Computer Software and 
Computer Software Documentation.** 



227^ Commerctei compiitsr sofMft 
«id commercial compiitar Mftwarcr 
documentation. 

227^-1 Policy. 

(a) Commercial computer software or 
commercial computer software 
documentation shall be acquired under 
the licenses customarily provided to the 
public unless such licenses are 
inconsistent with Federal procurement 
law or do not otherwise satisfy user 
needs. 

(b) Commercial computer software 
and commercial computw software 
documentation shall be obtained 
competitively, to the maximum extent 
practicable, using firm fixed price 
contracts or firm fixed priced orders 
under available pricing schedules. 

(c) Offerors and contractors shall not 
be required to — 

(1) Furnish technical information 
related to commercial computer 
software or commercial computer 
software documentation that is not 
customarily provided to the public 
except for information documenting the 
specific modifications made to such 
software or documentation to meet the 
requirements of a DoD solicitation; 

(2) Relinquish to, or otherwise 
provide, the Government rights to use, 
modify, reproduce, release or disclose 
commercial computer software or 
commercial computer software 
documentation except for a transfer of 
rights mutually agreed upon. 



227.S02-2 Obtaining commercial 
computer software or commercial computer 
software documentation. 

Commercial computer software or 
commercial computer software 
documentation shall be acquired, to the 
maximum extent practicable, using the 
procedures at 211.70. 

227.502-3 Rights in commercial computer 
software or commercial computer software 
documentBtlon. 

(a) The Government shall have only 
the rights specified in the license under 
which the commercial computer 
software or commercial computer 
software documentation was obtained. 

(b) If the Government has a need for 
rights not conveyed under the license 
customarily provided to the public, the 
Government must negotiate with the 
contractor to determine if there are 
acceptable terms for transferring such 
rights. The specific rights granted to the 
Government shall be enumerated in the 
contract license agreement or an 
addendum thereto. 

227.502-4 Contract Clause. 

A specific contract clause governing 
the Government's rights in comnoercial 



computer software or commercial 
computer software documentation is not 
prescribed. As required by 227.502-3, 
the Governments rights to use. modify , 
reproduce, release, perform, display, or 
disclose computer software or computer 
software documentation shall be 
identified in a Ucense agreement. 

227.S03 Monconwnerclal computer 
software and noncommercial computer 
software documentation. 

227.503-1 Policy 

(a) DoD policy is to acquire only the 
computer software and computer 
software documentation, and the rights 
in such software or documentation, 
necessary to satisfy agency needs. 

(b) Solicitations and contracts shalJ— 

(1) Specify the computer software or 
computer software documentation to be 
delivered imder a contract and the 
delivery schedules for the software or 
documentation; 

(2) Establish or reference procedures 
for determining the acceptability of 
computer software or computer software 
documentation; 

(3) Establish separate contract line 
items, to the extent practicable, for the 
computer software or computer software 
documentation to be delivered under a 
contract and require offerors and 
contractors to price separately each 
deliverable data item; 

(4) Require offerors to identify', to tne 
extent practicable, computer software or 
computer software documentation to be 
furnished with restrictions on the 
Government's rights and require 
contractor's to identify computer 
software or computer software 
documentation to be delivered with 
such restrictions prior to delivery. 

Ic) Offerors shall not be required, 
either as a condition of being responsive 
to a solicitation or as a condition for 
award, to sell or othen^ise relinquish to 
the Government any rights in computer 
software developed exclusively at 
private expense except for the softw are 
identified at 227.503-5(a) (3) through 
(6). 

(d) Offerors and contractors shall rot 
be prohibited or discouraged from 
furnishing or offering to furnish 
computer software developed 
exclusively at private expense solely 
because the Government's rights to use, 
release, or disclose the software may be 
restricted. 



227.503-2 Acquisition of noncommercial 
computer software and computer software 
documentation. 

(a) Contracting officers shall work 
closely with data managers and 
requirements personnel to assure that 
computer software and computer 
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software docimientation requirements 
included in solicitations ere oonsistent 
with the policy expressed in 27.503-1. 

(b)(t) Data managers or other 
requirements personnel are responsible 
foi identifying the Government's 
minimum needs. In addition to desired 
software performance, compatibility, or 
other technical considerations, needs 
determinations should consider such 
factors as multiple site or shared use 
requirements, whether the 
Government's software maintenance 
philosophy will require the right to 
modify or have third parties modify the 
software, and any special computer 
software documentation requirements. 

iZ) When reviewing offers received in 
response to a solicitation or other 
request for computer software or 
computer software documentation, data 
managers must balance the original 
assessment of the Government's needs 
with prices offered. 

(c) Contracting of^cers are responsible 
for assuring that, to the maximum extent 
practicable, solicitations and contracts — 

(1) Identify the types of computer 
software and the quantity of computer 
programs and computer software 
documentation to be delivered, any 
requirements for multiple user at one 
site or multiple site licenses, and the 
format and media in which the software 
or documentation \^ill be delivered; 

(2) Establish each type of computer 
software or computer software 
documentation to be delivered as a 
separate contract line item (this 
requirement may be satisfied by an 
Exhibit to the contract); 

(3) Identify' the prices established for 
each separately priced deliverable item 
of computer software or computer 
softv;are documentation under a fixed 
price type contract; 

(4) Include deliverN* schedules and 
acceptance criteria for each deliverable 
item; and, 

(5) Specifically identify* the place of 
delivery for each deliverable item. 

227.503-3 Eaiiy identification of computer 
software or computer aoftware 
documentation to be furnished to the 
Government with restrictions on use. 
reproduction or disclosure. 

(a) Use the provision at 252.227-7017, 
^identification and Assertion of Use. 
Release, or Disclosure Restrictions'* in 
all solicitations that include the clause 
at 252.227-7014, "Rights in 
Noncommercial Computer Software end 
Noncommercial Computer Software 
Documentation.** The provision requires 
offerors to identify- any computer 
software or computer software * 
documentation for which restrictions, 
other than copyright, on use. 



modification, leprodnc^on, release, 
performance, display, or disdosxne are 
asserted and to attach the idesGfication 
and assertion to the offer. 

(b) Subsequent to contract award, &e 
clause at 252.227-7014. "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Dociunentation^ permits a contractor, 
under certain conditions, to make 
additional assertions of restrictions. The 
prescriptions for the use of that clause 
and its alternates are at 227.503-6(a)(l). 

227.50S-4 Uoense rights. 

(a) Grant of license. The Qovemment 
obtains rights in computer software or 
computer software documentation, 
including a copyright ticense. tmder an 
irrevocAle license granted or obtained 
by the contractor which developed the 
software or documentation or the 
licensor of the software or 
documentation if the development 
contractor is not the licensor. The 
contractor or licensor retains all rights 
in the software or documentation not 
granted to the Government The scope of 
a computer software license is generally 
determined by the source of funds used 
to develop the software. Contractors or 
licensors may, with some exceptions, 
restrict the Government's rights to use, 
release, or disclose computer software 
developed exclusively or partially at 
private expense (see 227.503-5 (b) and 
(c)). They may not, without the 
Government's agreement (see 227.503- 
5(d)) restrict the Government's rights in 
computer software developed 
exclusively with Gcyveniment funds or 
in computer software documentation 
required to be delivered under a 
contract. 

(b) Source of funds determination. 
The determination of the source of 
funds used to develop computer 
software should be made at the lowest 
practicable segregable portion of the 
software or documentation (eg., a 
software sub>routine that perfanns a 
spedfic function). Contractors may 
sssert restricted ri^ts in a segregable 
portion of computer software which 
otherwise qualifies for restricted rights 
under tlie ckuse at 252.227-7014. 
"Rights in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation.*' 

227M^ Q o w s mm eot rights. 

The standard license rights in 
computer software that a licensor grants 
to the Govemmeat tie unlimited nights, 
government purpose lights, or lestrioled 
rights. The standard license in computer 
software documentation conveys 
unhmHed rights. Those fights are 
d^ned in die clause at 252.227-7014. 



In unusual situations, &e standard 
rights may not satisfy the Government's 
needs or ihe Govenunent may be willing 
to accept lesser rights an return for other 
consideration. In those cases, a special 
license may be negotiated. However, the 
licensor is not obligated to provide the 
Government greater rights and the 
contracting officer is not required to 
accept lesser rights than the rights 

Erovided in the standard grant of 
cense. The situations under which a 
particular grant of license appUes are 
enimierated in paragraphs (a) through 
(d) of this subsection. 

(a) Unlimited rights. The Government 
obtains an unlimited rights Ucense in— 

(1) Computer software developed 
exclusively with government funds; 

(2) Computer software documentation 
required to be delivered under this 
contract; 

(3) Corrections or changes to 
computer software or computer software 
docimientation furnished to the 
contractor by the government; 

(4) Computer software or computer 
software documentation that is 
otherwise publicly available or has been 
released or disclosed by the contractor 
or subcontractor without restrictions on 
further use, release or disclosure other 
than a release or disclosure resulting 
from the sale, transfer, or other 
assignment of interest in the software to 
another party or the sale or transfer of 
some or all of a business entity or its 
assets to another party ; 

(5) Computer software or computer 
software docimientation obtained with 
imHmited ri£^ts under another 
government contract or as a result of 
negotiations; or, 

(6) Computer software or computer 
software documentation furnished to 
the government, imder a government 
contract or subcontract with — 

(1) Restricted rights in computer 
software, limited rights in technical 
data, or government purpose license 
rights and the restrictive conditions 
have expired; or. 

(ii) Government purpose rights and 
the contractor's exclusive right to use 
such software or documentation for 
commercial purposes has expired. 

(b) Government purpose rights. (1) 
Except as provided at 227^03-5(a), the 
Government obtains government 
purpose rights in computer software 
developed with mixed funding. 

(2) Tlie period during which 
government purpose rights are effective 
is negotiable. The clause at 252.227- 
7014 provides a nominal five year 
period. Either party may request a 
different period. Changes to the 
government purpose rights period may 
be made at any time prior to delivery of 
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the software without consideration from 
either party. Longer periods should be 
negotiated when a five year period does 
not provide sufficient time to 
commercialize the software form tar 
software developed by subcontractors, 
w^n necessary to recognize the 
subcontractors' interests in the software. 

(3) The government purpose rights 
period commences upon execution of 
the contract, subcontract, letter contract 
(or similar contractual instrument), 
contract modification, or option exercise 
that required development of the 
computer software. Upon expiration of 
the government purpose rights period, 
the Government has unlimited rights in 
the software including the right to 
permit or euthorize others to use the 
data forcommercia! purposes. 

(4) During the gcvemment purpose 
rights period, the Gcvemment may not 
use, or authorize other persons to use, 

. computer software marked v\ith 
government purpose rights legends for 
commercial purposes. The Government 
shall nol release or disclose, or 
authorize others to release or disclose, 
computer software in which it has 
government purpose rights to any 
person unless — 

(i) Prior to release or disclosure, the 
intended recipient is subject to the use 
and non-disclosure agreement at 
227.403-7; or, 

(ii) The intended recipient is a 
government contractor receiving access 
to the software for pverformance of a 
Government contract that contains the 
clause at 252.227-7025. "Limitations on 
the Use or Disclosure of Government 
Furnished Information Marked with 
Restrictive Legends.** 

(5) When computer software marked 
with government purpose rights legends 
will released or disclosed to a 
government contractor performing a 
contract that does not include the ciaiise 
at 252.227-7025, the contract may be 
modified, prior to release or disclosure, 
to include such clause in lieu of 
requiring the contractor to complete a 
use and non-disclosure agreement. 

(6) Contracting activities shall 
establish procedures to assure that 
computer software or computer software 
documentation marked with 
government purpose rights legends are 
released or diisclosed, including a 
release or disclosure through a 
govmment solicitation, only to persons 
subject to the use and non-disclosure 
restrictions. Public announcements in 
the Commerce Business Daily or other 
publications must provide notice of the 
use and ncm-disclosure requirements. 
Class use and non-disclosure 
agreements (e.g. , agreements covering 
all solicitations received by the XYZ 



company within a ra^lKmable period) 
are authorised and may be obtained at 
any time prior to release or disclosure 
of the government purpose rights 
software or documentation. Documents 
transmitting government purpose rights 
software or documentation to persons 
imder class agreements diall identify 
the specific software or documentation 
subject to government purpose rights 
and the class agreement under which 
such software or documentation are 
provided. 

(c) Restricted rights, (1) The 
Government obtains restricted rights in 
noncommercial computer software 
required to be delivered or otherwise 
provided to the government under this 
contract that were developed 
exclusively at private expense. 

(2) Contractors are not raquired to 
provide the Government additional 
rights in computer software delivered or 
oUierwise provided to the Government 
v\ith restricted rights. When the 
Government has a need for additicmal 
rights, the Government must negotiate 
with the contractor to determine if there 
are acceptable terms for transferring 
such rights. List or describe all software 
in which the contractor has granted the 
Government additional rights in a 
license agreement made part of the 
contract (see 227.503-5(d)). The license 
shall enumerate the specific additional 
rights granted to the Govenunent. 

(d) Specifically negotiated license 
rights. Negotiate specific licenses when 
the parties agree to modify the standard 
license rights granted to the Government 
or when &e G^rvemment wants to 
obtain rights in computer software in 
which it does not have rights. When 
negotiating to obtain, relinquish, or 
increase the Government's rights in 
computer software, consider the 
planned software maintenance 
philosophy, anticipated time or user 
sharing requirements, and other factors 
which may have relevance tor a 
particular procurement. If negotiating to 
relinquish rights in computer software 
documentation, ccxisider the 
administrative burdm associated with 
protecting documentaticm subject to 
restrictions from unauthorized release 
or disclosure. The negotiated license 
rights must stipulate the rights granted 
the Government to uoe, Biodify, 
reproduce, release, pedom, dbUfplay, or 
disclose the software or docummtation 
and the extent to ythldb 4be Government 
may authorize others to do so. Identify 
all negotiated rights in a license 
agreement made part of the contract. 

(e) Rights in derivative computer 
software or cpmpater software 
documentation. The dause at 252.227- 
7014 protects the Government's rights in 



computer software, computer software 
documentation, or portions thereof that 
the contractor subsequently uses to 
prepare derivative software or 
subsequently embeds or includes in 
other software or documentation. The 
Government retains the rights it 
obtained under the development 
contract in the unmodified portions of 
the derivative software or 
documentation. 

{227J03^ Contract elaiiess. 

(a)(1) Use the clause at 252.227-7014, 
•'Rights in Nonconunerdal Computer 
Software and Nonconunerdal Computer 
Software Documentation" in 
soUcilations and contracts when the 
successful offeroris) will be required to 
deliver computer software or computer 
software documentation. Do not use the 
clause when the only deliverable items 
are technical data (other than computer 
software documentation), conmiercial 
computer software of commercial 
computer software documentation, 
commercial items (see 227.402-3), 
special works (see 277.505), contracts 
\mder the Small Business Innovative 
Research Program (see 227.404), or in 
Architect-Engineer and construction 
contracts (see 227.407). 

(2) Use the clause with the Alternate"^ 
I in research contracts when the 
contracting officer determines, in 
consultation with counsel, that public 
dissemination by the contractor would 


(i) In the interest of the Government; 
and. 

(ii) Facilitated by the Government 
relinquishing its right to publish the 
work for sale, or to have others publish 
the work for sale on behalf of the 
Government. 

(b) Use the clause at 252.227-7019, 
"Validation of Asserted Restrictions — 
Computer Software" in solicitations and 
contracts that include the clause at 
252.227-7014, The clause provides 
procedures for the validation of asserted 
restrictions on the Government's rights 
to use, release, or disclose computer 
software. 

(c) Use the clause at 252.227-7037. 
••Validation of Asserted Restrictions", in 
sohcitations and contracts that include 
the clause at 252.227-7014 when the 
contractor will be required to deliver 
noncommercial computer software 
documentation (technical data). The 
dause implements statutory 
requireiDenU under 10 U.S.C 2321. 
Paragraph (d) of the clause contains 
information that must be included in a 
formal challenge. 

(d) Use the clause at 252.227-7016. 
"Rights in Bid or Proposal Data", in 
solicitations and contracts when the 
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Government anticipates a need to use, 
subsequent to contract award, computer 
software or computer software 
documentation included in a bid or 
proposal that are not required to be 
delivered imder the contract. 

(e) Use the clause at 252.227-7025, 
"Limitations on the Use or Disclosure of 
Govenunent Furnished Infonnation 
Marked with Restrictive Legends", in 
solicitations and contracts when it is 
anticipated that the Government will 
provide the contractor, for performance 
of its contract, computer software or 
computer software documentation 
marked with another contractor's 
restrictive legend(s). 

(f) Use the provision at 252.227-7028. 
/Technical Data or Computer Software 

Previously Delivered to the. 
Government'*, in solicitations when the 
resulting contract will require the 
contractor to deliver computer software 
or computer software documentation. 
The provision requires offerors to 
identif>' any software or doc\mientation 
specified in the solicitation as 
deliverable items that are the same or 
substantially the same as software or 
dociunentation which the offeror has 
delivered or is obhgated to deliver, 
either as a contractor or subcontractor. 
\mder any other federal agency contract. 

227.50^7 [Reserved] 

227.503-8 Deferred delivery and deferred 
ordering of computer software and 
computer software documer«tatlon. 

(a) Deferred delivery. Use the clause at 
252.227-7026, ^'Deferred Delivery of 
Technical Data and Computer 
Software", when it is in the 
Government's interests to defer the ^ 
delivery of computer software or 
computer software documentation. The 
clause permits the contracting officer to 
require the delivery of data identified as 
"deferred delivery" data or computer 
software at any time until two years 
after acceptance by the Government of 
all items (other than technical data ot 
computer software) under the contract 
or contract termination, whichever is 
later. The obligation of subcontractors or 
suppliers to deliver such data expires 
two years after the date the prime 
contractor accepts the last item fi'om the 
subcontractor or supplier for use in the 
performance of the contract. The 
contract must specify the computer 
software or computer software 
documentation that is subject to 
deferred deliver}'. The contracting 
officer shall notify the contractor 
sufficiently in advance of the desired 
delivery date for such software or 
documentation to permit timely 
delivery. 



(b) Defemd ordering. Use the daiise 
^t 252.227-7027. 'Defiarred Ordering of 
Technical Data or Cmnputer Software", 
when a finn requirement for lofK. are or 
documentation has not been established 
prior to contract award but there is a 
potential need for computer software or 
computer software documentation. 
Under this clause, the contracting 
officer may (Hder any computer software 
or computer software documentation 
generated in the performance of the 
contract or any subcontract thereunder 
at any time until three years after 
acceptance of all items (other than 
technical data or computer software) 
under the contract or contract 
termination, whichever is later. The 
obligation of subcontractors to deliver 
such technical data or computer 
software expires three years after the 
date the contractor accepts the last item 
under the subcontract. When the 
software or documentation are ordered, 
the delivery dates shall be negotiated 
and the contractor compensated only for 
converting the software or 
documentation into the prescribed form, 
reproduction costs, and delivery costs. 

227.50d-e Copyright 

(a) Copyright license. (1) The clause at 
252.227-7014. "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation**, requires a contractor 
to grant, or obtain for the government 
license rights which permit the 
government to reproduce the software or 
documentation, distribute copies, 
perform or display the software or 
documentation and. through the right to 
modify data, prepare derivative works. 
The extent to which the government, 
and others acting on its behalf, may 
exercise these rights varies for each of 
the standard data rights licenses 
obtained under the clause. When non- 
standard license rights in computer 
software or computer software 
docim^entation will be negotiated, 
negotiate the extent of the copyright 
license concurrent with negotiations for 
the data rights license. Do not negotiate 
copyright licenses for computer 
software that provide less rights than 
the standard restricted rights in 
computer software license. For 
computer software documentation, do 
not negotiate a copyright license that 
provides less rights than the standard 
umited ri^^ts in technical data hcense. 

(2) The clause at 252.227-7013 does 
not permit a contractor to incorporate a 
third party's copyrighted software into a 
dehverable software item unless the 
contractor has obtained an appropriate 
license for the Government and, when 
applicable, odiers acting on the 



Government's bdialf . or has obtained 
the contracting officer's written 
approval to do so. Ckant approval to use 
third party copyrighted software in 
which the Government will not receive 
a copyright license only when the 
Government's requirements cannot be 
satisfied without the third party 
material or when the use of the third 
party material will result in cost savings 
to the Government which outweigh the 
lack of a copyright license. 

(b) Copynght considerations^special 
works. See 227.505 for copyright 
considerations when acquiring special 
works. 

227.503-10 Contractor Identffication and 
marking of computer software or computer 
software documentation to be fumished 
with restrictive markings. 

(a) Identification requirements. (1) 
The solicitation provision at 252.227- 
7017, 'identification and Assertion of 
Use, Release, or Disclosure 
Restrictions", requires offerors to 
identify prior to contract award, any 
computer software or computer software 
documentation that an oH^eror asserts 
should be provided to the Government 
with restrictions on use. modification, 
reproduction, release or disclosure. This 
requirement does not apply to 
restrictions based solely on cop>Tight. 
The notification and identification must 
be submitted as an attachment to the 
offer. If an offeror fails to submit the 
Attachment or fails to complete the 
Attachment in accordance with the 
requirements of the solicitation 
provision, such failure shall constitute a 
minor informality. Provide offerors an 
opportunity to remedy a minor 
informality in accordance with the 
procedures at FAR 14.405 or 15.607. An 
offeror^s failure to correct an informality 
within the time prescribed by the 
contracting officer shall render the offer 
ineligible for award. 

(2) The procedures for correcting 
minor informalities shall not be used to 
obtain information regarding asserted 
restrictions or an offeror *s suggested 
asserted rights category. Questions 
regarding the justification for an 
asserted restriction or asserted rights 
category must be piusued in accordance 
with the procedures at 227.503-13. 

(3) The restrictions asserted by a 
successful offeror shall be attached to its 
contract unless, in accordance with the 
procedures at 227.503-1 3 „ the parties 
nave agreed that an asserted restriction 
is not justified. The contract Attachment 
shall provide the same information 
regarding identification of the computer 
software or computer software 
documentation, the asserted rights 
categor>', the basis for the assertion, and 
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the name of the person asserting the 
restrictions as required by paragraph (d) 
of the solicitation provision. Subsequent 
to the contract award, the clause at 
252.227-7014, "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation", permits a contractor to 
make additional assertions under 
certain conditions. The additional 
assertions must be made in accordance 
with the procedures and in tlie format 
prescribed by that clause, 

(4) Neither the pre- or post-award 
assertions made by the contractor nor 
the feet that certain assertions are 
identified in the Attachmient to the 
contract, determine the respective rights 
of the parties. As provided at 227.503- 
13, the Govemment has the right to 
re\iew, verifv', challenge and validate 
restrictive markings. 

(5) Information provided by offerors 
in response to the solicitation provision 
may be used in the source selection 
process to evaluate the impact on 
evaluation factors that may be created 
by restrictiofis on the Government's 
ability to use computer software or 
computer software documentation. 

(b) Contractor marking requirements. 
The clause at 252.227-7014, "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation" requires — 

(1) A contractor who desires to restrict 
the Government's rights in computer 
software or computer software 
documentation to place restrictive 
markings on the software or 
documentat'on, provides instructions 
for the placement of the restrictive 
markings, and authorizes the use of 
certain restrictive markings. When it is 
anticipated that the software will or may 
be used in combat or situations which 
simulate combat conditions, do not 
permit contractors to insert instructions 
into computer programs that interfere 
with or delay operation of the software 
to display a restrictive rights legend or 
other license notice. 

(2) The contractor to deliver, furnish, 
or othen^ise provide to the Government 
any computer software or computer 
software documentation in which the 
Government has previously obtained 
rights with the Government's 
preexisting rights in that software or 
documentation unless the parties have 
agreed otherwise or restrictions on the 
Government's rights to use, modify, 
reproduce, release, or disclose the 
softw^are or documentation have 
expired. When restrictions are still 
applicable, the contractor is permitted 
to mark the software or documentation 
with the appropriate restrictive legend. 



(c) Unmarked computer s of t wa re or 
computer softivare documentation. (1 ) 
Computer software or computer 
software documentation delivered' or 
otherwise provided under a contract 
without restrictive markings shall be 
presxmied to have been deUvered %vith 
imlimited rights and may be released or 
disclosed without restriction. To the 
extent practicable, If a contractor has 
requested permission (see 227.503- 
10(c)(2)) to correct an inadvertent 
omission of markings, do not release or 
disclose the software or documentation 
pending evaluation of the request. 

(2) A contractor may request 
permission to have appropriate legends 
placed 0|n unmarked computer software 
or computer software documentation at 
its expense. The request must be 
received by the contracting officer 
within 6 months following the 
furnishing or delivery of such software 
or documentation, or any extension of 
that time approved by the contracting 
officer. The person making the request 
must: 

(i) Identify the software or 
documentation that should have been 
marked; and, 

(ii) Demonstrate that the omission of 
the marking was inadvertent, the 
proposed marking is justified and 
conforms with the requirements for the 
marking of computw software or 
computer software documentation 
contained in the "Rights in 
Noncommercial Computer Sofhvare and 
Noncommercial Computer Softw^are 
Documentation" clause at 252.227- 
7014; and, 

(iii) Acknowledge, in writing, that the 
Government has no liability with 
respect to any disclosure, reproduction, 
or use of the software or documentation 
made prior to the addition of the 
marking or resulting from the omission 
of the marking. 

(3) Contracting officers should grant 
permission to mark only if the software 
or documentation were not distributed 
outside the Government or were 
distributed outside the Gox emment 
with restrictions on further use or 
disclosure. 

227.503-11 Oontf iclu i p roced u f e e end 

fecofds. 

(a) The clause at 252.227-7014. 
"Rights in Noncommefdal Computer 
Software and Noncommercial Computer 
Software Documentation" raqiiires a 
contractor, and its subcontractors or 
suppliers that will deiiver computer 
software or computer software 
documentaticm with other than 
imlimited ri^ts. to establid and follow 
written procedures to assure that 
restrictive markings are used only when 



authorized and to maintain records to 
justify the validity of restrictive 
markings. 

(b) The clause at 252/227^7019. 
"Validation of Asserted Restrictions- 
Computer Software", requires 
contractors and their subcontractors or 
suppliers at any tier to maintain records 
sufficient to justify the validity of 
markings that assert restrictions on the 
use, modification, reproduction, release, 
performance, display, or disclosure of 
computer software. 

227.5(0-12 Ooverranent right to establish 
eonformlty of marUAgs. 

(a) Nonconforming markings. (1) 
Authorized markings are identified in 
the clause at 252.227-7014. "Rights in 
Nonconunercial Computer Software and 
Noncommercial Ccxnputer Software 
Documentation." All other markings are 
nonconforming markings. An 
authorized marking that is not in the 
form, or differs in substance, from the 
miarking requirements in the clause at 
252.227-7014 Is also a nonconforming 
marking. 

(2) The correction of nonconforming 
markings on computer software is not 
subject to 252,227-7019. "Validation of 
Asserted Restrictions — Computer 
Software" and the correction of non- 
conforming markings on computer 
software documentation (technical date) 
is not subject to 252.227-7037, 
"Validation of Asserted Restrictions". 
To the extent practicable, the 
contracting officer should return 
computer software or computer software 
dociunentation bearing nonconforming 
markings to the person who has placed 
the nonconforming markings on the 
software or docimientation to provide 
that person an opportunity to correct or 
strike the nonconforming markings at 
that person's expense. If that person 
fails to correct the nonconformity and 
return the corrected software or 
doounentation within 60 days 
following the person's receipt of the 
software or documentation, the 
contracting officer may correct or strike 
the nonconformity at that person's 
expense. When it is impracticable to 
return computer software or computer 
software documentation for correction, 
contracting officers may unilaterally 
correct any nonconforming markings at 
Government expense. Prior to 
correction, the software or 
documentation may be used in 
accordaiK^e with tlie proper restrictive 
marking. 

0)) Unjustified markings, (1) An 
unjustified marking is an authorized 
marking that does not depict accurately 
restrictions applicable to the 
Government's use, modification, 
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reproduction, release, or disclosure of 
the marked computer software or 
computer software documentation. For 
example, a restricted rights legend 
placed on computer software developed 
imder a Government contract either 
exclusively at Government expense or 
with mixed funding (situations under 
which the Government obtains 
imlimited or government purpose 
rights] is an unjustified marking. 

(2) Contracting o£Bcers have me right 
to review and challenge the validity of 
unjustified markings. However, at any 
time duhn2 performance of a contract . 
and notwithstanding the existence of a 
formal challenge, the contracting officer 
and the person who has asserted a 
restrictive marking may agree that the 
restrictive marking is not justified. Upon 
'such agreement, the contracting officer 
may. at his or her election, either — 

(i) Strike or correct the unjustified 
marking at that person's expense; or, 

(ii) Return the computer software or 
computer software documentation to the 
person asserting the restriction for 
correction at that person's expense. If 
the software or documentation ate 
returned and that person fails to correct 
or strike the unjustified restriction and 
return the corrected software or 
documentation to the contracting officer 
within sixty (60) days following receipt 
of the software or doomientation, the 
imjustified marking shall be corrected or 
stricken at that person's expense. 

227.503-1 3 Go vemment light to review, 
verify, challenge and validate asserted 
fsstrictions. 

(a) Genera]. An offeror*s or 
contractor's assertion(s) of restrictions 
on the Government's rights to use, 
modify, reproduce, release, or disclose 
computer software or computer software 
documentation do not, by themselves, 
determine the extent of the 
Government's rights in such software or 
documentation. The Government may 
require an offeror or contractor to 
submit sufficient information to permit 
an evaluation of a particular asserted 
restriction and may challenge asserted 
restrictions when there are reasonable 
grounds to believe that an assertion is 
not valid. 

(b) Requests for information. 
Contracting officers should have a 
reason to suspect that an asserted 
restriction might not be correct prior to 
requesting information. When 
requesting information, provide the 
offeror or contractor the reason(s) for 
suspecting that an asserted restriction 
mi^t not be correct. A need for 
additional license rights is not. by itself, 
a sufficient basis for requesting 
information concerning an asserted 



restriction. Follow the procedures at 
227.503-5(d) when additional license 
rights are needed but there is no basis 
to suspect that an asserted restriction 
right not be valid. 

(c) 7>ansacttng matters directly with 
subcontractors. The clause at 252.227- 
7019 obtains the contractor's agreement 
that the Government may transact 
matters under the clause directly with a 
subcontractor or supplier at any tier, 
without creating or implying privity of 
contract. Contracting officers should 
permit a subcontractor or supplier to 
transact diallenge and validation 
matters directly with the Government 
when— 

(1) A subcontractor's or supplier's 
business interests in its technical data 
would be compromised if the data were 
disclosed to a higher tier contractor, or, 

(2) There is reason to believe that the 
contractor wiU not respond in a timely 
manner to a challenge and an untimely 
response woiild jeopardize a 
subcontractor's or supplier's right to 
assert restrictions; or, 

(3) Requested to do so by a 
subcontractor or supplier. 

(d) Challenging asserted restrictions. 
(1) Pre-award considerations. The 
challenge procedures in the clause at 
252.227-7019, "Validation of Asserted 
Restrictions— Computer Software" 
could significantly delay competitive 
procurements. Therefore, avoid 
challenging asserted restrictions prior to 
a competitive contract award unless 
resolution of the assertion is essential 
for successful completion of the 
procurement. 

{2) Computer software 
documentation^'Compuiei software 
docim:ientation is technical data. 

Challenges to asserted restrictions on 
the Government's rights to use, modify, 
reproduce, release, perform, display, of 
disclose computer software 
doomientation must be made in 
accordance with the "Validation of 
Asserted Restrictions" cdause, 252.227- 
7037, and the guidance at 227.403-13. 
The procedures in that clause 
implement requirements contained in 
10 U.S.C 2321. Resolution of questions 
regarding the validity of asserted 
restrictions using the process described 
at 227.403-12(b)(2) is strongly 
encouraged. 

(3) Computer software, 

(i) Asserted restrictions should be 
reviewed before aooeptanoe of the 
computer software deliverable imder a , 
contract The Government's right to 
challenge an assertion expires 3 years 
after fii^ payment under the contract or 
three yaars after delivery of the 
software, whichever is later. Those 
limitations on the Government's 



challenge rights do not apply to 
software that is publicly available, has 
been furnished to the Government 
without restrictions, or has been 
otherwise made available without 
restrictions. 

(ii) Contracting officers must have 
reasonable grounds to challenge the 
current validity of an asserted 
restriction. Before challenging an 
asserted restriction, carefidly consider 
aU available information pertaining to 
the asserted restrictions. 

Resolution of questions regarding the 
validity of asserted restrictions using the 
process described at 227.503-12(b)(2] is 
strongly encouraged. After 
consideration of the situations described 
in 227.503-13(c), contracting officers 
may request the person asserting a 
restriction to furnish a written 
explanation of the facts and supporting 
docimientation for the assertion in 
sufficient detail to enable the 
contracting officer to determine the 
validity of the assertion. Additional 
supporting doomientation may be 
requested when the explanation 
provided by that person does not. in the 
contracting officer's opinion, establish 
the validity of the assertion. 

(iii) Assertions may be challenged 
whether or not supporting 
dociunentation was requested. 
Challenges must be in writing and 
issued to the person asserting in 
restriction. 

(4) Extension of response time. The 
contracting officer, at his or her 
discretion, may extend the time for 
response contained in a challenge, as 
appropriate, if the contractor submits a 
timely written request showing the need 
for additional time to prepare a 
response. 

(e) Validatingvr denying asserted 
restrictions. (1) Contracting officers 
must promptly issue a final decision 
denying or sustaining the validity of 
each challenged assertion unless the 
parties have agreed on the disposition of 
the assertion. When a final decision 
denying the validity of an asserted 
restriction is made following a timely 
response to a challenge, the Government 
is obligated to continue to respect the 
asserted restrictions through final 
disposition of any appeal imless the 
Agency Head notifies the person 
asserting the restriction that urgent or 
compelling circumstances do not permit 
the Government to continue to respect 
the asserted restriction. See 252.227- 
7019(g) for restrictions applicable 
following a determination of uigent and 
compelling drcumstanoes. 

(2j Only a contracting officer's final 
decision, or actions of an agency Board 
of Contract Appeals or a court of 
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competent jurisdiction, that sustain the 
validity of an asserted restriction 
constitute validation of the restriction. 

(fl Multiple challenges to on asserted 
restriction. When more than one 
contracting officer challenges an 
asserted restriction, the contracting 
officer who made the earliest challenge 
is responsible for coordinating the 
Government challenges. That 
contracting officer shall consult with all 
other contracting officers making 
challenges, verify that all challenges 
apply to the same asserted restriction 
and, after consulting with the 
contractor, subcontractor, or supplier 
asserting the restriction, issue a 
schedule that provides that person a 
reasonable opportunity to respond to 
each challenge. 

§227.503-14 Conformity, acceptance, and 
warranty of computer software and 
computer software documentation. 

(a) Computer software 
documeritation. Computer software 
documentation is technical data. See 
227.403-14 for appropriate guidance 
and statutory requirements. 

fb) CorTiputer software. (1) Conforijiity 
and acceptance. Solicitations and 
contracts requiring the delivery of 
computer software shall specify the 
requirements the software must satisfy 
to be acceptable. Contracting officers, or 
their authorized representatives, are 
responsible for determining whether 
computer software tendered for 
acceptance conforms to the contractual 
requirements. Except for nonconforming 
restrictive markings (follow the 
procedures at 227.503-12(a) if 
nonconforming markings are the sole 
reason computer software tendered for 
acceptance fails to conform to 
contractual requirements), do not accept 
software that does not conform in all 
respects to applicable contractual 
requirements. Correction or replacement 
of nonconforming software, or an 
equitable reduction in contract price 
when correction or replacement of the 
nonconforming data is not practicable or 
is not in the Govemment*s interests, 
shall be accomplished in accordance 
with— 

(1) The provisions of a contract clause 
providing for inspection and acceptance 
of dehverables and remedies for 
nonconforming deliverables; or, 

(ii) The procedures at FAR 46.407(c) 
through (g), if the contract does not 
contain an inspection clause providing 
remedies for nonconforming 
dehverables. 

(2) IVarran^ies. 

(i) Weapon systems. Computer 
software that is a component of a 
weapon system or major subsystem 



should be warranted as part of the 
weapon system warranty. FoUow the 
procedures at 246.770. 

(ii) Non-weapbh systems. Approval of 
the chief of the contracting ofiice must 
be obtained to use a computer software 
warranty other than a weapon system 
warranty. Consider the factors at FAR 
46.703 in deciding whether to obtain a 
computer software warranty. When 
approval for a warranty has been 
obtained, the clause at 252.246-7001, 
"Warranty of Data", and its alternates, 
may be appropriately modified for use 
with computer software or a 
procurement specific clause may be 
developed, 

S227J503.15 Sut>contractor rights in 
computer software or computer software 
documentation. 

(a) Subcontractors and supphers at all 
tiers should be provided the same 
protection for their rights in computer 
software or computer software 
documentation as is pro\ided to prime 
contractors. 

(b) The clauses at 252.227-7019, 
"Vahdation of Asserted Restrictions — 

* Computer Software" and 252.227-7037, 
"Validation of Asserted Restrictions", 
obtain a contractor's agreement that the 
Government's transaction of validation 
or challenge matters directly with 
subcontractors at any tier does not 
establish or imply privity of contract. 
When a subcontractor or supplier 
exercises its right to transact vahdation 
matters directly with the Government, 
contracting officers shall deal directly 
with such persons, as provided at 
227.503-13(c) for computer software 
and 227.403-13(c)(3) for computer 
software documentation (tcdmical 
data). 

(c) Require prime contractors whose 
contracts include the following clauses 
to include those clauses, vdthout 
modification except for appropriate 
identification of the parties, in contracts 
with subcontractors or supphers who 
will be furnishing computer software in 
response to a Government requirement 
(See 227.403-15(c) for clauses required 
when subcontractors or supphers will 
be furnishing computer software 
documentation (technical data)) — 

(1) 252.227-7014, "Ri^ts in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation*'; 

(2) 252,227-7019, "Validation of 
Asserted Restrictions — Computer 
Software"; 

(3) 252.227.7025. ''Limitations on the 
Use or Disclosure of Government 
Furnished Information Marked with 
Restrictive Legends"; and, 



(4) 252.227.7028. "Technical Data or 
Computer Software Previously 
Dehvered to the Government". 

(d) Do not require contractors to have 
their subcontractors or supphers at anv 
tier relinquish rights in technical data'to 
the contractor, a higher tier 
subcontractor, or to the Government, as 
a condition for award of any contract, 
subcontract, purchase order, or similar 
instrument except for the rights 
obtained by the Government imder the 
provisions of the "Rights in Computer 
Software and Computer Software 
Documentation" clause contained in the 
contractor's contract with the 
Government. 

227.503-16 Providing computer software 
or compotsf software documentation to 
foreign governments, foreign contractors, 
or international organizations. 

Computer software or computer 
software docimaentation may be 
released or disclosed to foreign 
govenunents, foreign contractors, or 
international organizations only if 
release or disclosure is otherwise 
permitted both by Federal export 
controls and other national security 
laws or regulations. Subject to such laws 
and regulations, the Department of 
Etefense — 

(a) May release or disclose computer 
software or computer software 
documentation in which it has obtained 
unlimited rights to such persons or 
authorize the use of such data by those 
persons. 

(b) Shall not release or disclose 
computer software or computer software 
documentation for which restrictions on 
use, release, or disclosure have been 
asserted to such persons, or authorize 
the use of such data by those persons, 
unless the intended recipient is subject 
to the same provisions as included in 
the use and non-disclosure agreement at 
227.403-7 and the requirements of the 
clause at 252.227-7014 governing use, 
release, or disclosure of such data have 
been satisfied. 

227.503-17 Overseas oontracts with 
foreign sources. 

(a) The clause at 252.227-7032, 
"Rights in Technical Data and Computer 
Software (Foreign)" may be used in 
contracts with foreign contractors to be 
performed overseas, except Canadian 
purchases (see 252.503-1 7(c)) in heu of 
the clause at 252.227-7014, "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation" when the Government 
requires the unrestricted right to use, 
modify, reproduce, release, or disclose 
any computer software or computer 
software documentation to be delivered 
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under the contract Do not use the 
clause in cooincls tot Speciel Woiis. 

(b) The clause at 252.227-7032 may 
be oiodified to acoommodale tlie needs 
of 8 specific oveiwas procuM&ent 
situation, provided the Govenuneol 
obtains ri^ts to the oompuler software 
or oomputer software documentation 
that are not less than the rights the 
Government would have ohteiimH under 
the data rights clause preecribed in this 
Pajt for a comparable procurement 
performed within the United States or 
its possessions. 

(cj Contracts for Canadian purchases 
shall include the appropriate dale rights 
clause prescribed in this Part for a 
comparable procurement performed 
within the United States or its 
possessions. 

227.504 ContredsuntferlheSineil 
Business Ifwiovaeve n aeearpJ i ProQiam. 

When ccmtracting under the Small 
Business Innovative Research Program, 
follow the procedures at 227.404. 

227.505 Contracts for specie M^rks. 

(a) Use the clause at 252.227-7020. 
^'Rights in Data— Special Works'* in 
solicitations and contracts where the 
Government has a specific zieed to 
control the distribution of computer 
software or computer software 
documentation first produced, created, 
or generated in the performance of a 
contract and required to be delivered 
imder that contract, including 
controlling distribution by obtaining an 
assignment of copyright, or a specific 
need to obtain indemnity for liabilities 
that may arise out of the content, 
]>erfonnance, use, or disclosure of such 
software or documentation. Use the 
clause — 

(1) In lieu of the clause at 252.227- 
7014. "Rights in Noncommercial 
Computer Software and Noncommercial 
Computer Software Documentation", 
when the Government must own or 
control cop>Tight in all computer 
software or computer software 
documentation first produced, created, 
or generated and required to be 
delivered under a contract. 

(2) In addition to the clause at 
252.227-7014, "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
DocumenUtion'*, when the Government 
must own or control copyright in aome 
of the computer software or compFiilBr 
software documentation first produced, 
created, or generated and required to be 
delivered under a contract. The specific 
software or dociunentation in which the 
Go\'emment must own or ccmtiol 
copyright must be identified in a special 
contract requirement. 



(b) Akhoegh the Goenmaot obtmas 
an aaaigDmBai of copyiigM and 
unlimited rights in flie oomputer 
softwse or ooapolar software 
doaimimtaHim jdeUyered as a special 
wort: ndsr the dauae at 252.227-7020. 
the ooatractor letalDB use and disclosure 
rights in ftat soft ware or 
documentation, ff the Government 
needs to restrict a tsontractor's ri^ts to 
use or disdose the infcnnation 
contained in a special wuA^ it must also 
negotiate a special Boanse whidi 
specifically restricts the contractor's use 
or disclosure r^ts. 

(c) The clause at 252^27-7020 does 
not permit a contractor to incoiporate 
into a special wodi any work 
copyri^ed by Others unless the 
contractor obtains the contracting 
ofBcer's penntssion to do so and obtains 
for the Govenmient a non-exdusive, 
paid up, world-wide hcenseto make 
and distribute copies of that work, to 
prepare derivative works, to perform or 
display any portion of that work, and to 
permit others to do so for government 
purposes. Grant permission only when 
the Government's requirements cannot 
be satisfied unless the third party w<^k 
is included in the deliverable worL 

(d) Examples of other works which 
may be fHOcuied under this clause 
include, but are not limited to, 
audioxasual wori», scripts, soundtracks, 
musical compositions, and adaptations; 
histories of depaitments, agencies, 
services or units thereof; sur^ys of 
Government establishments; 
instnictiGnal works or guidance to 
Government officers and employees on 
the disdiaige of their official duties; 
reports, books, studies, surveys or 
similar documents; collections of data 
containing information pertaining to 
individuals that, if disclosed, would 
violate the right of privacy or publidty 
of the individuals to whom the 
information relates; or, investigative 
reports. 

227;5D6 OoiMctsfof BrtNlleeKengliiser 
aefvloea. 

Follow 227.407 when contmcting for 
architect-ei^{ineer aervioes. 

227*507 Oufiti actor data fopoaltorles. 

Follow 227.408 when it is in the 
Government's inlaiests to Iwve a data 
repositoiy include computer software or 
to have a separate computer software 
repository. Cootractaal insbiSDents 
establishing the lepository lequirameDts 
must appropciatBly reflect the repositcrp 
manager*s software responsibilities. 



PARTgg ■ SO U aT^HON 
PRO VISIONS AND OOMTBACT 
CLAUSES 

9. Sections 252.211-7000 through 
252.21 1-7014 and eactioBS 252.21 1- 
7018 thrm^ 252^1-7021 me 
^jp^nAmA by revising the word 'Item** to 
read "product'* whorever it appears. 

10. Section 252.21 l-700a(a] is rensed 
to read as follows: 

252^ l-^TOOeTlfle and fM of toeii- 

convnifcWI llMKa. 

* * • • • 

(a) Except for tedmicd data or conimercia' 
oompuler mft w we, title lo products 
furnished under this oo o t isct shalt pass to 
the Guveinniont upon finttl atsDeptasce* 
rMardktt of whea or when the Oovemmeiit 
takes physical l>os8es8ion, unless this 
oontract specifically provides for earlier 
psRigeoftitis. Title to tsdmicBl data or . 
commercial uompuf nftwaro shall iwnaiD 
with the cmm s LUa lin l ii s i otfaerwiae 
specified is this oonlract. 



11. Section 252.211-7012 is amended 
by revising pan^giaph (b); by revising 
paragraph (c)(lj; by redesignating 
paragraph (c)(2} as paragraph (cK4): and 
by adding new par^raptis (c)(2i and 
(c)(3) to read as fellows: 

252.21 1-7t)12 OertVneation&— commercial 
Hems ioinpetrtlye aequlsraons. 
* « • « « 

(b) Definitions: 

As \iBed in this provision: 

(1) The term cuuaimxu a] pwdvcts indudes 
coramerctftl computer aoftwere, commercial 
computer aoftwere docsmentation. and other 
commercial itams. 

(2) Commerciai ftmns means items, other 
than rAmpiAjM- software, developed or 
regularly used for other than Government 
purposes that— 

(i) Have been soSd. leased, or licensed to 
the public: or, 

(ii) Have been offered for sale, lease, or 
license to the public; or, 

VSX) Have not been offered, sold, leased, or 
licensed to the pnUic, but tifill ht available 
kit c omu ww i al sals, iesse, or lioense in time 
to satisfy the dsliveiy raquiremeots of the 
rssulting amtract; or. 

(iv) Satisfy a crilarion eicpiessed in (b)U) 
(i). or (11) or nil) and ivould require only 
minor ntodlfication to meet the requirements 
of the procuring agency. 

(3) Cbrnmefriaf compuf^ software means 
sdltwee deiFsloped or regularfy used for non- 
governmental purposes which— 

(i) Has been sokt lesKd. or licensed to the 
publtcor, 

(ii) Has bean o Q e n a d for sale, lease, or 
liceoae to the public; or, 

(ill) Has not been oSiend, sold, leased, or 
licensed to the public, but will be available 
for conunercial sale, lease, or license in time 
to satisfy the deliveiy requirements of the 
resulting contract or. 

(iv) Satisfy a criVerioD expressed in (bM2) 
(i), or (ii) or (Ui) and vrould require only 
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minor modification to meet the requirements 
of the procuring agency. 

(4) Compoier software means computer 
programs, source code, source code listings^ 
object code listings, design details, 
algonthms. processes, flow charts, formulae, 
and related material that would enable the 
software to be reproduced, recreated, or 
recomplied. Computer software does not 
include computer databases or computer 
software documentation. 

(5) Commercial computer software 
documentation means ov^iier's manuals, 
user's manuals, installation instructions, 
operating Instructions, and other similar 
items, regardless of storage medium, that 
explain the capabiliUes of the commercial 
computer software or provide instructions for 
using the commercial computer software. 

(6) Computer database means a collection 
of recorded data in a form capable of being 
processed by a computer The term does not 
include computer software. 

(7) Computer program means a set of 
instructions, rules, or other routines, 
recorded in a form that is capable of causing 
a computer to perform a specific operation or 
series of operations. 

(8) Minor modification means: 

(i) For conmiercial items, a raodificatipn 
that does not significantly alter the 
nongovernmental function or essential 
physical characteristics of an item or 
component, or change the purpose of a 
process, or is of the type customarily 
performed in the commercial market place. 

(ii) For commercial computer software, a 
modification that does not significantly alter 
the nongovernmental function or purpose of 
the sofn^'ar* or is of the n^pe customarily 
provided in the commercial marker place. 

(9) Existing or prior source means entities 
that are furnishing or previously furnished 
items or software to the Government, in 
accordance with Government unique product 
descriptions, drawings, or specifications, that 
have not been sold to the public and are 
being replaced by commercial items or 
commerciaJ computer software. 

(c) The offeror (insert name of offeror) 
hereby certifies that; 

(1) the product(s) offered are conwnercial 
items or commercial computer software 
documentation that satisfy the criteria at 
paragraph— 

(b)(2){i); 

(b)(2)(ii); 

fb)(2)(iii): or 

(b)(2)(iv) of this provision. 

The prodi)ct(s) offered are commercial 
computer software that satisfy the criteria at 
paragraphls) — 

(b)(3)li); 

(b)(3)(ii); 

(bjOKiii); or 

(b)(3)(iv) of this provision. 

(3) T1:e product! s) offered in response to 
this solicitation is (are}— 

Identical to the product! s) 

pre\ iously furnished to the Government; or, 

A minor modification of a 

product(s) previously furnished to the 
Goverrmienl. 



252^1-7015 (Removed MdRasarvwq 

12. Section 252.211-7015 is removed 
and reserved. 

252^11-7016 [Removed and Reserved] 

13. Section 252.211-7016 is removed 
and reserved. 

252^11-7017 [Removed and Reserved] 

14. Section 252.211-7017 is removed 
and reserved. 

2S2J222-mi [Amended] 

15. Section 252.21 l-7021(b)(l) is 
amended by adding an additional clause 
at the end of the clause list reading 
'•252.227-7015 Technical Data- 
Commercial Items." 

16. Section 252.227-7013 is revised to 
read as follows: 

252.227-7013 Rigtits in technical d8t»- 
Noncommercial items. 

As prescribed in 227.403-6(a), use the 
following clause: 
RIGHTS IN TECHNICAL DATA— 
NONCOMMERQAL ITEMS (XXX 1994) 

(a) Definitions. As used in this clause: 

(1) Computer data base means a oollection 
of data recorded in a fonn capable of being 
processed by a computer. The term does not 
include computer software. 

(2) Computer program means a set of 
instructions, rules; or routines recorded in a 
form that is capable of causing a computer to 
perform a specific operation or series of 
operations. 

(3] Computer software means computer 
programs, source code, source code listings, 
object code listings, design details, 
algorithms, processes, flow charts, formulae 
aod related material that would enable the 
software to be reproduced, recreated, or 
recompiled. Computer software does not 
include computer data bases or computer 
software documentation. 

(4) Computer software documentation 
means owner's manuals, user's manuals, 
installation instructions, operating 
instructions, and other similar items, 
regardless of storage medium, that explain 
the capabilities of the computer software or 
provide instructions for using the software. 

(5) Detailed manufacturing or process data 
means technical data that describe the steps, 
sequences, and conditions of manufacturing, 
processing or assembly used by the 
manufacturer to produce an item or 
component or to perform a process. 

(6) Developed means that an item, 
component, or process exists and is 
workable. Thus, the item or component must 
have been constructed or the process 
practiced. Workability is generally 
established when the item, component, or 
process has been analyzed or tested 
sufficiently to demonstrate to reasonable 
people skilled in the applicable art that there 
is a high probability that it will operate as 
intended. Whether, how much, and what * 
type of analysis or testing is required to 
establish workability depends on the nature 
of the item, component, or process, and the 
state of the art. To be considered 



"developed'*, the item, component, or 
process need not be at the stage where it 
could be offered for sale or sold on the 
oonunercial market, nor must the item, 
component or process be actually reduced to 
practice within the meaning of Title 35 of the 
United States Code. 

(7) Development exclusively at private 
expense means development was 
accomplished entirely with costs charged to 
indirect cost pools, costs not allocated to a 
government contract, or any combination 
tfiereof 

(i) Private expense determinations should 
be made at the lowest practicable level. 

(ii) Under fixed price contracts, when total 
costs are greater than the firm fixed price or 
ceiling price of the contract, the additional 
development costs necessaiy to complete 
development shall not be considered when 
determining whether development was at 
Government, private, or mixed expense. 

(a) Developed exclusively with governmer.l 
funds means development was not 
accomplished exclusively or partially at 
private expense. 

(9) Developed with mixed funding means 
development was accomplished partially 
with costs charged to indirect cost pools and/ 
or costs not allocated to a government 
contract, and partially with costs charged 
directly to a government contract. 

(10) Form, fit, and function doto means 
technical data that describes the required 
overall physical, functional, and perfcrmenee 
characteristics, (along with the qualification 
requirements, if applicable) of an item, 
component, or process to the extent 
necessary to permit identification of 
physically and functionally interchangeable 
items. 

(11) Government purpose means any 
activity in which the United States 
Government is a party, including cooperalix e 
agreements with international or multi- 
national defense organizations, or sales or 
transfers by the United States Government lo 
foreign governments or international 
organizations. Government purposes include 
competitive procurement, but do not include 
the rights to use, modify, reproduce. re)ea«ie, 
perform, display, or disclose technical data 
for commercial purposes or authorize others 
to do so. 

(12) GovenunenI purpose rights mean? the 
rights to— 

(i) Use. modi^', reproduce, release, 
perfonn, display, or disclose technical data 
within the government without restriction; 
and, 

(ii) Release or disclose technical data 
outside the government and authorize 
persons to whom release or disclosure has 
been to use, modify, reproduced, release, 
perform, display, or disclose that data for 
United States goverunent purposes. 

(13) Limited rights means the rights to use, 
modify, reproduce, release, perform, display, 
or disclose technical data, in whole or in 
part, within the government. The 
Government may not, ¥dthout the written 
permission of the party asserting limited 
rights, release or disclose the technical data 
outside the government, use the technical 
data for manufactxire, or authorize the 
technical data to be used by another part . . 
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except that die Govemment maj repro^OB, 
release or disclcae and) d«ta persons 
outside tbej^ovennnent If lepioauctioD. 
release. dUclosure. or use is — 

(Q Necessaiy for emetgercy repair and 
overhaul; or, 

(ii) A release or disclosure of terhnical daie 
{other than detailed mannfanturi^ or process 
dataj to, or use of such data by, a Sorely 
gDvemmenl that is in the Interest of the 
Government and is required for evaluation or 
informational purposes: and, 

(iii) Subject to a prohibition on the further 
reproduction, release, disclosure, or use of 
the lachnical data; and, 

(iv) The oontmctor or.subcontractor 
asserting the restriction is notified of such 
reproduction, release, diaclocure, or use. 

(14) T^chnicai data means recorded 
information. Njgardless of Che Conn or method 
of the reoordtng. of a acientific or technical 
nature (indudiag computer eoitware 
doitumentationj. The term does not include 
computer eoftware or data ioctdentai to 
contract administration, such as financial 
and/or management infosnation. 

(1 5] UnJimited rfg^tts means rights to use. 
modify, reproduce, p er fo r m , display, release, 
or disclose technical data in witole or in part, 
in any manner, and for any purpose 
whatsoever, and to ha\t or authorize others 
to do so. 

(b) Rights in technicd data. The contractor 
grents or shall obtain fat the govenunent the 
following royalty free, worldwide, 
nonexclusive, irrevocable license rights in 
technical data other than oompulBr aofitware 
documentatioc (see 252.227-7014 for rights 
in computer software documentation): 

(1) Unlimited rights. The Government shall 
have unlimited rights in technical data that 
are — 

(i) Data perlaicing to an item, ooreponent. 
or process which has been or will be 
developed exchisively with go\wmient 
fands; 

(ii) Studies, analyses , test data, or similar 
data produced for this con tract , when the 
study, enelysis. test, or similar work was 
specified as an element of performance. 

(iii) Greeted exclusively with government 
funds in the performance of a contract that 
does not require the development, 
manufacture, construction, or production of 
items, components, or processes. 

(iv) Form. fit. end function data: 

(v) Necessary for installation, operation, 
maintenance, or training purposes (other 
than detailed manufacturing or process data): 

(vi) Corrections or changes to technical 
data furnished to the contractor by the 
Government*. 

(vii) Otherwise publidy available or have 
been released or disclosed by the oo utr a ct or 
or subcontractor without restrictions on 
further use. release or disclosure, other than 

a release or disclosure resulting bum the sale, 
transfer, or other assignment of interest in the 
technical data to ano&er party or the sale or 
transfer of some or aU of a business entity or 
i ts assets to another party; 

(\iii) Data in which the Government has 
obtained unlbnjted rights under another 
government contract or as a result of 
negotiations: or 



(ix) Difta fondsftied to tSie guvansoent* 
uniar <Ma qr spy cdfagr gof w a m— t ciraGt 
or subcontract thereunder, %dth: 

(A) Government nurpoae license r^U or 
limited limits sud the restrictive oonditkiiKs) 
haatevsMphed; sr. 

(B) Government purpose rights sad tibs 
contractor's exclusive right to use such data 
for ooBBnarciri puipcisBi Ins «Kph«d. 

(U 6b«witaieiitflBrposs lights: (i) Th^ 
Government shall have govemmsnl puipoat 
rights for a five year period, or such other 
period as may be ne^otiMd, in tecfaBicsl 
data— 

(A} That potaifi to ilams, oompooeols, or 
processes developed writh Bolxad landing 
except when &e Government is entitled to 
unlimited ligjsts insuds tiata as provided in 
(b)(iij and (bHiv) through (bKbc) of this 
claRire;or, 

(B) Created with mixed funding in the 
performance of a contract that does not 
require ^e development, msnnlatrt me . 
construction, or production of items, 
coaponaDis, or praoesaes. 

(ii) The five year period, or such odier 
period as may have been aego tie tad, shall 
commanca upon execution of theoootrect 
subcontract, letter contract (or similar 
contractual instnmMnt), oontract 
modification, or option Sfxerctse Ibat recpiired 
devdopreent of the items, oomponsBts, tvr 
processes or creation off the data dasLrlbed in 
(b)(2)(i}(B). Upon expiration of the frre year 
or other negotiated period, tiie Gu vw uroent 
shall have imlimhed ri^ts in the technical 
data. 

(iii) Hie Government shall not release or 
disclose technical data in which it has 
government jraipose rights unless— 

(A) Prior to release or disclosure, the 
intended raripienl is subject to the non- 
disclosure agreement at 227.403-7; or, 

(B) The recipient is a government 
contractor receiving access to the data for 
performance of a government contract that 
contains the clause at 252.227-7025, 
"Limitations on the Use or Disclosure of 
Government Furnished Infonnation Marked 
with Restrictive Legends.** 

(iv) The contractor has the exclusive right, 
including the right to license others, to use 
technical data in which the government has 
obtained government purpose rights under 
this contract for any commercial purpose 
during the time period specified in the 
govemmenl purpose rights legend prescribed 
in paragrapfh f!)(2) of this clause. 

(3) Limited Rights, (i) Except as provided 
in subparagraphs (b)(l)(ii) and (b)(l)(iv) 
throu^ (b)(l)(ixl of this clause, the 
Government shafl have limited r\^ts in 
tedmical data— 

(Al Pertaining to items, components, or 
processes developed exclusively at private 
expense and mariced with the limited rights 
legend preaofbed in pei^greph tO of this 
clause; or, 

[BJ Oeated exclusively at private axpense 
in the pexformance of a contract that does not 
require the development, manxafacture, 
construction, or production of Items, 
components, or procesaas. 

(iUThe Government ibal! require a 
recipient of lii^tad i^jhts dma te emngency 
repair or overliaul to destroy the data and aU 



copies in its possession premp^* following 
completioD of the emergency repair/overhsul 
and to notify the Contractor that the data 
have Veen ciestioyed. 

(iii) The uwitiaiim , its s u bco n tractors, and 
suppliers are not required to provide the 
Government addltitmal rights to nse, modify, 
reproduce* release, or disclose technical data 
fiimished to llie Gcveinineut with limited 
rights. Howcn^sr, the Government desires to 
obtain additional rights In ledmical data in 
wiiich it hm limited Ti|^, the oontrector 
agrees to prampdy SHter into negotiations 
with the oootraOtiBg oCfioer to detennine 
wliethar there «e voosptable terms for 
transfeniag such rights. All tachmcal detain 
which the cotttractor has 9»aled the 
Gofemmant additiooai rights ahail t>e listed 
or descrilisd in a Uoaoae agreement made 
part of the contract The Mcanae shali 
enumamie the adriirinnal rights grahted tiie 
GorennBflnt ia such data. 

(4) Specifically ne^gotialed license rights. 
The standaid hoanae rights granted to the 
Government under sohpangraphs (b)(1) 
tlumigh frXJ) of tiiis dauee, including the 
period dmiog which thfiGowrnment siiall 
have government purpose ri^its in technical 
data, may be nwidifiori bf mutual agreement 
to provide such rights ma the parties consider 
appropriate hot shall not provide the 
Government leaaer ri^ts than are 
enimierated in par^^aph (aXl3] of this 
clause. Any eights so negotiated shall be 
identified in a license agreement made part 
of this oDotsact 

(5) Mor govecunent rights. Technical data 
that will be deiivared, hinushad. oir 
othorwise provided to the Government under 
this contract, in which the Government hat 
previously obtained rights shall he delivered, 
furnished, or provided with the pre-existing 
rights, unless — 

(i) The paities have agreed otherwise: or. 

(iij Any sastricttons on tiie Government's 
rights to uae, aodify, reproduce, rekase, 
perform^ display, or disdoee the data have 
expired or no logger apply. 

(6) Release from UabUity. The contractor 
agrees to release the Government from 
liability for any release or disdosore of 
technicaJ data made in acx:ordance with 
paragraphs (a}{13) or (bM2Kiii) of tiiis clause, 
in acconiance with tfaiB aeons of a hcense 
negotiated imder (b)(4) of this clause, or by 
others to whom the recipient has released or 
disclosed the data and to seek relief solely 
from the party who has improperly used, 
modified, reproduoad, released, performed, 
displayed, or diadoaed contractor data 
marked with aastrictiwa legends. 

(c) ContiactoT rights in technical data. All 
rights not granted to the govenmient are 
retained by the contractor. 

(d) Third party copyrighted data. The 
contractor shall not, without the written 
approval of the <j,aSr ai lin g offioer, 
incorporate any copyrighled data in the 
technical data 4o he delivered under this 
contract unless the contrentnr is the 
copyright owner cff has obtained for the 
Government the lioaose rights necessary to 
perfect a license or lioenses in the delive»t>le 
data of the appropriate scope set forth in 
paragraph (b) of this clause* and has affixed 

a statement of the license or licenses 
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obuiDod OD behalf of the Govemmant and 
other persons to the dau transmittal 
document 

(e) Identification and deltvtry of data to be 
furnished with restrictiom on use, nhage, or 
dischsure. (1) This paragraph does not apply 
to restrictions based soieiy on a^yright. 

(2) Except as provided in subparagraph 
(e)(3) of this clause, tac^ioaJ date that the 
contractor asserts should be ftimished to the 
Government with restrictions on use. releese. 
or disclosure are identlBed in an Attachment 



to this ooBtract (*1iie Attachment"). Tbm 
GontiBClor aball not deliver asy data with 
restricdve oiarkings unless the d«te an listed 
OB the AtSadiBiBBti 

(3) la addition to the aasertkDs made in 
the i^^ttnrhninnt iUhni ■nsnilweii may be 
identified after award when based on new 
informatioii or inadvertent omiasions unless 
the inadvertent oninions would have 
materially afieded the souroe eeleotion 
decision. Such identification nd assertion 
shall be futbmitled to the contracting officer 



as soon as practicable prior to the scheduled 
dete for delivery of the doU. in the following 
format and signed by an official anthorized 
Id oontrectually obligate the contractor 
''Identification and Assertion of Restrictions 
on the Government's Use. Release, or 
Disclosure of Technical Data. The contractor 
asserts for itealt or the persons identified 
below, that the Govamment's rights to use. 
release, or disclose the following technical 
data should be restricted- 



Technical Data to be furnished 
With Restrictions* 

(UST) 



Basis for Assertion* 
(LIST) 



Asserted Rights Cat^or>'* 
(UST) 



Name of Person Asserting 
Restrictions**** 

(UST) 



*If the assertion is applicable to items, 
components, or processes devebped at 
private expense, identify both the dets and 
each such item, component, or process. 

**Generel]y, the development of an item, 
component, or process at private expense, 
either exclusively or partially, is the only 
basis for asserting restrictions on the 
Government's rights to use, release, or 
disclose technical data pertaining to such 
items, components, or processes. Indicate 
whether development exclusively or 
partially at private expense. If developnaent 
was not at private expense, enter the specific 
reason for asserting that the Government's 
rights should be restricted. 

••*Enter asserted rights category (e.g., 
government purpose license ri^ts from a 
prior oontTBct, rights in SBIR data generated 
under another contract. limited or 
government purpose rights imder this or a 
prior contract, or specifically negotiated 
licenses). 

* • * * Corporation, individual, or other 
person, es appropriate. 

Date — 

Printed Name and Title 



(End of IdentificatioD and Assertion) 

(4) When requested by the contracting 
ofBcer, the contractor shall provide sufficient 
information to enable the contracting ofiicer 
to evaluate the contractor's assertions. The 
oontracting ofiicer reserves the right to add 
the contractor's assertions to the Attachment 
and validate any listed assertion, at a later 
date, in accordance vrith the procedures of 
the "Validation of Restrictive Markings on 
Technical Data ' clause of this contract 

(I) Marking requirements. The contractor, 
and its subcontractors or suppliers, may only 
assert restrictions on the Government's rights 
to use. modify, reproduce, release, or disclose 
technical data to be delivered undier this 
contract by marking the deliverable data 
eiibject to restriction. Exoept as provided in 
paragraph (0(5) of this clause, only the 
folloiving legends are authorized under this 
contract: The Government purpose rights 
legend at subparagraph (f)(2): the limited 
ri^ts legend at subparagraph (0(3) of this 
clause; or. the special li^nse rights legend at 
subparagraph (0(4): and/or a notice of 
copyright as prescribed under 17 U.S.C 401 
or 402. 



(1) General marldag ingtructions. Tbe 
contractor, or its subcontractors or suppliers, 
shall conspicuously and legibly mark the 
appropriate Icfgend on all tg^rhni^} (iata that 
qualify for such trmrVingK The authorized 
legends shall be placed on the transmittal 
document or storage container and, for 
printed material, Mch page of the printed 
material containing tttAn^f^cl1 which 
restrictions are asserted. When only portions 
.of a page of printed material are subject to 
the asserted restrictions, such portions shall 
be identified by circUqg, underscoring, with 
a note, or other appropriate identifier. 
Reproductions of technical data or any 
portions thereof subject to asserted 
restrictions shall also reproduce the asserted 
restrictions. 

(2) Covermment purpose rights markings. 
Data delivered or otherwise furnished to 5ie 
Government with Govenmient purposes 
rights shall be marked es follo%irs: 

"GO\TRNMENrr PURPOSE RIGHTS 

Contract No, 

Contractor Name 

Contractor Address ^——.—^ 



Expiration Date 

Tbe Government's rights to ose, modify, 
reproduce, release, perfoim, display, or 
disclose these technical data are restricted by 
paragraph (b)[2] of the clause at 252.227- 
7013 oootauMd in the Aov9 identified 
contract No restrictions apply after the 
expiration data shown above. Any 
reproduction of t*rim{r^! liata or portions 
thereof marked with this legend must also 
reproduce the markings." 

(End of Legend) 

(3) Limitedmghts markings. Data delivered 
or otherwise foroished to the Goverament 
with limited rights shall be marked with the 
followiz^ legend: 

"LIMITED RIGHTS 

Contract No. 

Contractor Name " 
Contractor Address 



The Government's rights to ose. modify, 
reproduce, release, perform. (iiq»ky* or 
disclose these technical data an restricted by 
paregreph (bX3) of the clause at 2S2.7013 
contained in the alxM identified contract. 
Any reproduction of tedmical data or 
portions thereto marked with this legend 
■nut also aaproduce the markings. Any 



person, other than the Government, who has 
been provided access to such data must 
promptly notify the above named 
contractor." 

(End of Legend) 

(4) Spechl license rights markings, (i) Data 
in which the Government's rights stem from 
B specifically negotiated license shall be 
marked with the following legend: 

"Special License Rights 

Tlie Government's rights to use, modify, 
reproduce, release, perform, display, or 
disclose these data are restiictecf by contract 

no. (Insert contract number) . 

license no. (Insert license identifier) 

. Any reproduction of technical data or 

Ix>rtion6 thereof marked with this legend 
must also reproduce the markings." 

(End of L^end) 

(ii) For purposes of this clause, special 
licenses do not include Government purpose 
license rights ecouired under a prior contract 
(see subpor^greph (b)(5) of this clause). 
. |5) Pre-^sting data markings. If the terms 
of a prior contract or license permitted the 
contrector to restrict the Government's rights 
to use, modify, reproduce, releese. perform, 
display, or disclose technicel data deliverable 
under this contract, and those restrictions are 
still applicable, the contractor mey mark 
such data with the appropriate restrictive 
legend for which the deta qualified under the 
prior contract or license. The marking 
procedures in subparagraph (f)(1) of this 
clause ^11 be followed. 

(g) Contractor procedures and records. 
Throughout parfonnanoe of this contract, the 
contractor and its subcontractors or suppliers 
that will deliver technical data with other 
than tmlimited rights, shall^ 

(1) Have, mahatain, and follow written 
prooeduPBS sofiicient to assure that restrictive 
markings are used only whan authorized by 
the tsnne of this clause; and. 

(2) Maintain noords soffident to justify the 
validity of any rastrictiva markings on 
technical data delivered under this contract. 

(h) BemonU of unfastifled and 
nonconforming nmriai^. (1) Unjustified 
techiuad data markings. The rights and 
obli9Btion& of the parties Regarding the 
^ lid a t i o n of restrictive markings on 
technical data furnished or to be furnished 
under this oontract are contained in the 
clause at 2S2.227-7037. ^'Validation of 
Restrictive Markings on Technical Data" 
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foreign governments or intemetioDal 
organizations. Government purpom include 
competitive procurnnent, but do not include 
the rights to use, modiiy . reiiroduoe, release, 
perform, display, or disclose computer 
software or damputer software 
documentation mr oommercial purposes or 
authorize others to do so. 

(11) G<^verranenf purpose rights means the 
rights to - 

(i) Use, modify, reproduce, release, 
perform, display, or disclose computer 
software or computer software 
documentation within the government 
without restriction; and, 

(ii) Release or disclose computer software 
or computer software documentation outside 
the government and authorize persons to 
whom release or disclosure has been made to 
use. modify, reproduce, release, perform, 
display, or disclose the software or 
documentation for United States government 
purposes. 

(12) Minor modification means a 
modification that does not significantly alter 
the nongovernmental function or purpose of 
the software or is of the type customarily 
provided in the commercial marlcetplace. 

(13) Noncommercial computer software 
means software that does not qualif>' as 
ccmroercial computer software under (a)(i) 
of this clause. 

(14) Restricted rights apply only to 
noDcommercia] computer software and mean 
the Government's rights to — 

(i) Use a computer program with one 
computer at one time. The program may not 
be accessed by more than one terminal or 
central processing unit or time shared unless 
otherwise permitted by this contract; 

(ii) Transfer a computer program to another 
Government agency without the further 
permission of the contractor if the transferor 
destroys ail copies of the program and related 
computer softw are documentation in its 
possession and notifies the licensor of the 
transfer. Traiisferred programs remain subject 
«o the provisions of this clause. 

(iii) Make the minimum number of copies 
of the computer software required for 
safekeeping (archive), backup, or 
modification purposes; 

(iv) Modify computer software provided 
that the Government may— 

(A) Use the modified software only as 
provided in subparagraphs (6)(14)(i) and (iii) 
of this clause: 

(B) Not release or disclose the modified 
software except as provided in subparagraphs 
(B)(14)(ii), (v) and (vi) of this clause. 

(v) Permit contractors or subcontractors 
performing service contracts (see FAR 
37.101) in support of this or a related 
contract to use computer software to 
diagnose and correct deficiencies in a 
computer program, to modify' computer 
software to enable a computer program to be 
combined with, adapted to, or meiged with 
other computer programs or when necessary 
to respond to urgent tactical situations, 
provided that — 

(A) the government notifies the party 
which has granted restricted rights that a 
release or disclosure to particular contractors 
or subcontractors was made; 

(B) Such contractors or subcontractors ere 
subject to the use and non-diedosure 



agreement at 227.403-7 or are goverement 
contraotors raoeiviiig access to 4l» aoftware 
for peitemance of a govemmeot ooDtract 
that cootaiM te danse at S2.227-702S. 
"Limit^ions cm the Use or IKsckmre of 
govarament Pumisbad informatioii Marked 
with Restrictive Legends"; 

(C) The Govommant ahall aol permit the 
recipiflDt to4laoamplle, disansmnbla, or 
reverse enginear the software, or use software 
decompiled, disaasemblad, or reverse 
engineered by tbe govamment puriuant to 
subparagraph (a)(l4)(iv) of this clause, for 
any other purpose; and, 

(D) Such use is subject to the liniitation in 
subparagraph (a)(14)(i) of this clause. 

(vi) Permit contractors or subcontractors 
performing emeigency repairs or ovR-haul of 
items or components of items procured imder 
this or a related contract to use the computer 
software when necessazy to perform the 
repairs or overhaul, or to modify the 
computer software to reflect the repairs or 
overhaul made, provided that — 

(A) The intended recipient is subject to the 
use and non*disclosure agreement at 
227.403-7 or is a government contractor 
receiving access to the software for 
performance of s govenunent contract that 
contains the clause at 252.227-7025, 
"Limitations on the Use or Disclosure of 
government Furnished Informatioh Marked 
with Restrictive Legends*'; and 

(B) The Government shall not permit the 
recipient to decompile, disassemble, or 
reverse engineer the software, or use software 
decompiled, disasaembled, or reverse 
engineered by the government pursuant to 
subparagraph (a)(l4)(iv) of this clause, for 
any other purpose. 

(15) Unlimited ri^ts, means rights to use. 
modify, reproduce, release, perform, display, 
or disclose, computer software or computer 
software documentation in whole or in part, 
in any manner and for any purpose 
whatsoever, and to have or authorise others 
to do so. 

(b) Rights in computer software or 
computer software docamentation. The 
contractor grants or ahall obtain for the 
government the following royalty free, 
worldwide, nonexclusive, terevocBble licenee 
rights in nonoomroercial computer softvrare 
or computer software documentation. All 
rights not granted to the govenuneot are 
retained by the contractor. 

(1) Unlimited rights. The government shall 
have unlimited ri^ts in: 

(i) Computer software developed 
exclusivcfy' %iith govenBoeiit funds: 

(ii) Computer aoftwse documentation 
required to be delivered under this oontiact; 

(iii) Coirections or changes to computer 
software or computer software 
documeatiticm lumishad to the contractor by 
the govarament: 

(ivl Compuler aoftware or computer 
software documentation that is othermse 
publidy availeble or has been released or 
disclosed by the contractor or subcontractor 
without restriction on forther ose, release or 
disclosure, oCher than a release or disclosure 
resulting from the sa&s. transfer, or other 
assignment of iBtorest the software to 
another party or the sale or transfer of eome 
or all of a busineas entity or Us asaalB to 
another party: 



(v) Computer software or computer 
software documentation obtained with 
unlimited rights under another government 
contract or as a result of negotiations; or. 

(vi) CompiHer aoftware or computer 
software documentation furnished to the 
goverassent, tmder this or any o^er 
government contract or subcontract 
U&ereunder with — 

(A) Restricted r^ts in computer software, 
limited rights in technical data . or 
government puipoee license rights and the 
restrictive conditions have expired; or. 

(B) Government purpose rights and the 
contractor's exdusive right to use such 
software or documentation for commercial 
purposes has expired. 

(2) Gcfvenunent purpose rights. 

(i) Except as provided in paragraph (b)(l ) 
of this clause, me government shall have 
government purpose rights in computer 
software developed with mixed funding 

(ii) Government purpose rights sha!! 
remain in eflsct for a period of five years 
unless a different period has been negotiated. 
Upon expiration of the five year or other 
negotiated parfod, the government shall have 
unlimited rights in the computer software or 
computer software documentation. The 
government purpose rights period shall 
commence upon execution of the contract, 
subcontract, letter contract (or similar 
contractual instrument), contract 
modification, or option exercise that required 
development of the computer software. 

(iii) The government shall not release or 
disclose computer software in which it has 
go\*amment purpose rights to any other 
person unless: « 

(A) Prior to release or disclosure, the 
intended recipient is subject to the use and 
non-disclosure agreement at 227.403-7: or. 

(B) The recipient is a government 
contractor receiving access to the software or 
documentation for performance of a 
govenunent contract diet contains the clause 
at 252.227-7025, *a-imitatk>ns on the Use or 
Disclosure of Government Furnished 
Information Marked with Restrictive 
Legends.*' 

(3) Restricted rights, (i) The government 
shall have restricted rights in noncommercial 
computer aoftware required to be delivered 
or otherwise ;»tyvidad to the government 
under diis oontiact that ware developed 
axclusivaly at private expense. 

(ii) The oantractor, its auboontractors. or 
siippliars are not required to provide the 
govammant additional fights in 
nonconunardal oomputar aoftware delivered 
or otherwise piovidad to Uie govarament 
with restricted rights. However, if the 
^vemment desires to obtain additional 
rights in such software, the contractor agrees 
to promptly enter into negotiations with the 
oontrecting officer to determine whether 
there are acceptable terms for transferring 
such rights. Ail noncommercial computer 
software in which the contractor has granted 
the government additional ri^ts shall be 
listed or described in a license agreement 
made pert of the c onti act (see psragreph 
(b)(4) of this dsuse). The license shall 
enumerate the additional rights granted the 
govenunent 

(4) SpecifieaJfy negotiated license righu. (i) 
The standud license rights granted to the 
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government uoder subparagraphs (bHl) 
through (b)(3) of this clause, including the 
period during which the government shall 
have government purpose rights in computer 
software, may be modified by mutual 
agreement to provide auch rights as the 
parties consider appropriate but shall not 
provide the Gnvemment lesser rights in 
computer software than are enumerated in 
paragraph (8)(14) of this clause or lesser 
rights in computer software documentation 
than are enumerated in paragraph (a)(13) of 
the clause at 252.227-7013» Rights in 
Technical Data — Noncommercial Items. 

(ii) Any rights so negotiated shall be 
identified in a license agreement made part 
nf this contract. 

(5) Prior government rigfits. Computer 
software or computer software 
documentation that will be delivered, 
furnished, or otherwise provided to the 
Government under this contract, in which 
•ihe Government has previously obtained 
^ rights shall be delivered, furnished, or 
provided with the pre-existing; rights, 
Mnle««i— 

(i) The parties have agreed otherwise; or, 

(ii) Any restrictions on the Government s 
eights to use, modify, reproduce, release, 
perform, display, or discJose the data have 
expired or no longer apply. 

(6] Release from liobiliiy. The conU-actor 
agrees to release the government from 
liability for any release or disclosure of 
computer software made in accordance wiih 
subpar&graphs {a)(14), or (b){2)(iii) of this 
clause, in accordance with the terms of a 
license negotiated under fb)(4) of this clause, 

Computer Software to be Fur- 
nisned With Restriction*! * 

(LIST) 



• Generally, development at private 
expense, either exclusively or partially, is the 
only basis for asserting restrictions on the 
Government's rights to use, release, or 
di«:cIose computer software. 

** Indicate whether development was 
exclusively or partially at private expense. If 
development was not at private expense, 
enter the specific reason for asserting that the 
government's rights should be restricted. 

•••Enter asserted rights category (e.g.. 
restricted or government purpoae rights in 
computer software, government purpose 
license rights from a prior contract* rights In 
SBIR software generated under another ^ 
contract, or specifically negotiated licenses). 

• • • • Corporation, individual, or other 
person, as appropriate. 

Date 

Printed Name and Title 

Signattire " 

(End of IdentificatioD and Assertion) 

(4] When requested by the contracting 
officer, the contractor thall provide sufficient 
iniozmation to enable die contracting officer 
to evaluate the contractor's assertiona. The 
contracting officer reserves the right to add 
the contractor's assertions to the Attachment 
and validate any lifted assertion, at a later 
date, in 8ccni*dance with the procedures of 



or by others to whom the recipient has 
released or disclosed the software, and to 
seek relief solely from the party who has 
improperly used, modified, reproduced, 
raleased, performed, displayed, or disclosed 
contractor software marked with restrictive . 
legends. 

(c) Rights in derivative computer soft^'ore 
or computer software documentation. The 
Government shall retain its rights in the 
unchanged portions of any computer 
software or computer software 
documentation delivered under this contract 
that the contractor uses to prepare, or 
includes in, derivative computer software or 
computer software docimientation. 

(d) Third party copyrigfited computer 
software or computer software 
documentation. The contractor shall not, 
%nthout the written approval of the 
contracting officer, incorporate any 
copyrighted computer software or computer 
software documentation in the software or 
documentation to be delivered undpi- this 
contract unless the contractor is the 
cop>Tight owner or has obtained for the 
Government the license rights necessary to 
perfect a license or licenses in the deliverable 
software or doounentation of the appropriate 
scope set forth in paragraph (b) of this clause, 
and prior to delivery of such— 

(1) Computer software, has provided a 
statement of the license rights obtained in a 
form acceptable to the contracting officer, or. 

(2) CcHnputer software documentation, has 
affixed to the transmittal document a 
statement of the license rights obtained. 



(LIST) lUST) 

the "Validation of Asserted Restrictions- 
Computer Software" clause of this contract. 

(f) MaHdng requirements. The contractor, 
and its subcontractors or suppliers* may only 
assert restrictions on the goverunent's rights 
to use, modify, reproduce^ release, or disclose 
computer software by marking the 
deliverable software or documentation 
subject to restriction. Except as provided in 
paragraph (f)(5) of this clause, only the 
following legends are authorized under this 
contract: the government purpoae rights 
^gend at subparagraph (fH2]: the restricted 
ri^ts legend at subparagraf^ (1X3) of this 
dause; or, the spadal license rlglitB lagsndat 
subparagraph C0(4); andZor a notloa of 
copyright as prMcribed under 17 U.S.C 401 
or 402. 

(1) General marking instructions. The 
contractor, or its suboontractofB or suppliers, 
shall conspicuously and legibly mark die 
appropriate legend on ail oomputar softvrare 
m^x qualify for such markings. The 
authorised legends shaU be placed on the 
storage container or the software and each 
pags, or portions flieraof. of printed materials 
CTinty^"«"g computer software far which 
restrictions are asserted. Instructions that 
intarfere with or delay the operation of 
computer software in order to display a 
rastrictiva rfgjits lagand or otbw lioanse 
stotement at any time prior to or during use 



(e) Identification and delivery of compute' 
software and computer software 
documentation to be ftimished with 
restrictions on use, release, or disclosure. 

(1) This paragraph does not apply to 
restrictions based solely on copyright. 

(2) Except as provided in subparagraph 
(e)(3) of this clause, computer sof^v^'are that 
the contractor asserts should be furnished to 
the government with restrictions on use, 
release, or disclosure is identified in an 
Attachment to this contract ("the 
Attachment"). The contractor shall not 
deliver any software with restrictive 
markings unless the software is listed on the 
Attachment. 

(3) In addition to the assertions made in 
the Attachment, other assertions may be 
identified after award when based on new 
information or inadvertent omissions unless 
the inadvertent omissions would have 
materially affected the source selection 
decision. Such identification and assertion 
shall be submitted to the contracting officer 
as soon as practicable prior to the scheduled 
date for delivery of the software, in the 
following fovmat, and signed by an official 
authorized to contractually obligate the 
contractor: 

•identification and Assertion of Restrictions 
on the Government's Use, Release, or 
Disclosure of Computer Software. The 
contractor asserts for itself, or the persons 
identified below, that the Government's 
ri^ts to use, release, or disclose the 
following computer software should be 
restricted— 



(USTl 

of the computer software shall not be 
inserted in the software, or otherwise cause 
such interference or delay, unless the 
contracting officer's written permission to 
deliver such software has been obtained prior 
to delivery. Reproductions of computer 
software or any portions thereof subject to 
asserted restrictions, shall also reproduce the 
asserted restrictions. 

(2) Goverrunent purpose rights markings. 
Computer software delivered or otherwise 
furnished to the government with 
govenmsent purpose rights shall he marked 
as follows: 

••GOVERNMENT PURPOSE RIGHTS 

Contract No. 

Contractor Name 

Contractor Address — — — — ^— 



Expiration Date _____ 

The Government's rights to use, modih*. 
reproduce, release, perform, display, or 
disclose this software are restricted by 
paragraph (b)(2) of the dause at 252.227- 
7014 contained in the above identified 
contract. No restrictions apply after the 
expiration date shown above. Any 
reproduction of the soft%vare or portion^ 
thereof marked with this legend must also 
reproduce the markings/ 



« . , * ... A ^ JO u. ••• Names of Person Asserting Re- 

Basis for Assertion • * Asserted Rights Category strictionr • • • * 
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(End of Legend) 

(3) Restricted rights markings. Software 
delivered or otherwise furnished to the 
Government with restricted rights shall be 
marked with the following legend: 
"RESTRICTED RIGHTS 

Contract No. « 

Contractor Name . 

Contractor Address — — — i— 



The Government's rights to use, modify, 
reproduce, release, perform, display, or 
disclose this software are restricted by 
paragraph (b)(3) of the clause at 252.277- 
7014 contained in the above identified 
contract. Any reproduction of computer 
software or portions thereof marked with this 
legend must also reproduce the markings. 
Any person, other than the Government, who 
has been provided access to such sofhvare 
niusj promptly notif\» the above named 
con&actor.*' 

(End of Legend) 

(4) Special license rights markings, (i) 
Computer software or computer software 
documentation in which the government's 
rights stem from a specifically negotiated 
license shall be marked with the following 
legend: 

"Special License Rights 

The Government's rights to use. modify, 
reproduce, release, perform, display, or 
disclose this software are restricted by 

contract no. (insert contract number) 

. license no. (Insert license 

identifier) . Any reproduction of 

computer software, computer software 
documentation, or portions thereof marked 
with this legend must also reproduce the 
markings.*' 

(End of Legend) 

(ii) For purposes of this clause, special 
licenses do not include government purpose 
license rights acquired under a prior contract 
(see subparagraph (b)(5) of this clause). 

(5) Pre-existing markings. If the terms of a 
prior contract or license permitted the 
contractor to restrict the government's rights 
to use, modify, release, perform, display, or 
disclose computer software or computer 
software documentation and those 
restrictions are still applicable, the contractor 
may mark such software or documentation 
with the appropriate restrictive legend for 
which the software qualified under the prior 
contract or license. The marking procedures 
in subparagraph (0(1) of this clause shall be 
followed. 

(g) Contractor procedures and records. 
Throughout performance of this contract, the 
contractor and its subcontractors or suppliers 
that will deliver computer software or 
computer software documentation with other 
than imlimited rights, shall— 

(1) Have, maintain, and follow written 
procedures sufficient to assure that restrictive 
markings are used only when authorized by 
the terms of this clause; and 

(2) Maintain records sufficient to justify the 
validity of any restrictive markings on 
computer software or computer software 
documentation delivered under this contract. 

(h) Removal of unjustified and 
nonconforming markings. (1) Unjustified 



computer software or computer software 
documentation markings. The rights and 
obligations of the parties regarding the 
validation of restrictive markingf on 
computer sofhvare of computer software 
documentation furnished or to be furnished 
under this contract are contained in the 
clauses at 252.227-7019. "Validation of 
Asserted Restrictions— Computer Software** 
or 252.227-7037, "Validation of Restrictive 
Markings on Technical Data", respectively. 
Notwithstanding any provision of this 
contract concerning inspection and 
acceptance, the Government may ignore or, at 
the Contractor's expense, comet or cancel a 
marking if, in accordance with the 
procedures of those clauses, a restrictive 
marking is determined to be uniustified. 

(2) Nonconforming computer software or 
computer software documentation ma^dngs. 
A nonconfonning marking is a marking 
placed on computer software or computer 
software doounentation delivered or 
otherwise furnished to the Government 
under this contract that is not in the format 
authorized by this contract. Correction of 
nonconforming markings is not subject to 
252.227-7019 or 252,227-7037. If the 
contracting officer notifies the contractor of 
a nonconforming marking or markings and 
the contractor fails to remove or correct such 
maridngs within sixty (60) days, the 
Government may ignore or, at the 
Contractor's expense, remove or correct any 
nonconforming markings. 

(i) Relation to patents. Nothing contained 
in this clause shall imply a license to the 
Government under any patent or be 
construed as affecting the scope of any 
license or other right otherwise granted to the 
Goverxunent under any patent. 

(j) Limitation on charges for rights in 
computer software or computer software 
documentation. (1) The contractor shall not 
charge to this contract any cost, including but 
not limited to license fees, royalties, or 
similar charges, for rights in computer 
software or computer software 
documentation to be delivered under this 
contract when^ 

(1) The Government has acquired, by any 
means, the same or greater rights in the 
software or documentation; or, 

(ii) The software or documentation are 
available to the public without restrictions. 

(2) The limitation in paragraph (i)(l)— 

(i) Includes costs cbaiged by a 
subcontractor or supplier, at any tier, or costs 
incurred by the contractor to acquire rights 
in subcontractor or supplier computer 
software or computer software 
documentation, if the subcontractor or 
supplier has been paid for such rights under 
any other Government contract or under a 
license conveying the rights to the 
Government; 

(ii) Does not include the reasonable costs 
of reproducing, handling, or wmHii^g the 
doctmients or other media in which the 
software or documentation will be delivered 

(k) Applicability to subcontractors or 
suppliers. (1) Whenever any computer 
software or computer software 
documentation is to be obtained from a 
subcontrector or supplier for delivery to the 
government under this contract, the 



contractor shall use this same deuse in i!<i 
subcontracts or other contracniel 
instruments, and require its s-jbcon tractors 
suppliers to do so, without alteraiion, excec: 
to identify the parties. No other clause shal! 
be used to enlarge or diminish the 
government's, the contractor's, or a higher 
tier subcontractor's or supplier's rights in a 
subcontractor's or supplier's computer 
software or computer software 
documentation. 

(2) The contractor and higher-tier 
subcontractors or supplien shall not use 
their power to award contracts as economic 
leverage to obtain rights in computer 
software or computer software 
documentation from their subcontractors or 
suppliers. 

(3) The contractor shall ensure that 
subcontractor or supplier rights are 
recognized and protected in the 
identification, assertion, and delivery 
processes required by paragraph (e) of this 
clause. 

(4) In no event shall the contractor use its 
obligation to recognize and protect 
subcontractor or supplier rights in computer 
software or computer software 
documentation as an excuse for failing to 
satisfy its contractual obligation to the 
government. 

(End of clause) 
ALTERNATE 1 (XXX 1994) 

As prescribed in 227.5b3-6(a)(2), add the 
following paragraph to the basic clause" 
(1) Publication for sale. 

(1) This paragraph only applies to 
computer software or computer software 
documentation in which the government has 
obtained unlimited rights or a license to 
make an unrestricted release of the software 
or docimientation. 

(2) The government shall not publish a 
deliverable item or items of computer 
software or computer software 
documentation identified in this contract as 
being subject to paragraph (!) of this clause 
or authorize others to publish such software 
or documentation on its behalf if. prior to 
publication for sale by the government and 
within twenty-four (24) months following the 
date specified in this contract fcr delivery of 
such software or documentation, or the 
removal of any national security or export 
control restrictions, whichever is later, the 
Contractor publishes that item or items for 
•ale and promptly notifies the contracting 
officer of such publics tion(s). Any such 
publication shaU include a notice identifying 
the number of this contract and the 
government's rights in the published 
software or documentation. 

(3) This limitation on the government's 
right to publish for sale shall continue as 
long as the software or documentation are 
leasonably available to the public for 
purchase. 

(END OF ALTERNATE I) 

18. Section 252.227-7015 is added to 
read as follows: 

252.227-7015 Technieat data— cotnmdfclal 
Hanna. 

As prescribed in 227.402-3, use the 
following clause: 
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TECHNICAL DATA— OOMMEROAL ITEMS 
(XXX 1994) 

(a) Definitions. As used m this clause: 

(1 ) Comr .rio/ items means items* other 
than computer scftware* developed or 
regularly used for other than governmental 
purposes that — 

(}) Have been sold, leased, or ixoensed to 
the public; or, 

(ii) Have been offered for sale, lease, or 
license to the public; or, 

(iii) Have not been ofiered. sold, leased, or 
licensed to the public but will be available 
for commercial sale or license in time to 
satisfy the delivery- requirements of this . 
contract; or. 

(iv) Satisfy e criterion expressed in (b) (1), 
(?]. or (3) and would require only minor 
modification to meet the requirements of the 
procuring agency. 

(2) ContTtxtot includes the contractor's 
^ubcontrectors and suppliers at any tier. 
- (3) Form, fit, and function data means 
technical data that describes th6 required 
overall physical, functional and performance 
characteristics, (along uith the qualification 
requirements, if applicable) of an item, 
component, or process to the extent 
necessar\' *~ permit identification of 
physically functionally interchangeable 
items. 

(4) hiir.OT ip.odificaiion means a 
modification that Joes not significantly aller 
the nongovemir.entd fuDctioa or essential 
physical characteristics of an item or 
component, or cheuge the purpose of a 
process, or is of the type customarily 
performed in the conimercia! market place. 

(5) Technicd doia means recorded 
information, regardless of the form or method 
of recording, of a scIcLtific or technical 
nature (including computer software 
documentatici:). The term does not include 
computer software or data incidental to 
contract adrr.lr.istrstion. such as financial 
and/ or management information. 

(b) License, (i) The Government shall have 
the un.wtricted right to use, modify, 
reproduce, release, or disclose technical data, 
and to permit others to do so, that — 

(1) Have been prc\ ided to the Government 
„ or others without restrictions on tise, 

modification, reproduction, release, or 
further di$( 'rsure other than a release or 
disclosure resulting from the sale, transfer, or 
other assignment of interest in the software 
to another party or the sale or transfer of 
some or all of a business entity or its assets 
to another party; 

(ii) Are form, fit. and function data; 

(iii) Are a correction or change to technical 
data furnished to the contractor by the 
Government: or, 

(iv) Have been provided to the Goveinment 
tmder a prior contract or licensing agreement 
through which the Govermnent has acquired 
the ri^ts to use, modify, reproduce, relatse, 
or disclose the data without restrictions. 

(2) Except as provided in paragra|A (b)(1) 
of this clause, the Government may use, 
modify, reproduce, release, or disclose 
technical data within the Government only. 
The Government shall not — 

(1) Use the technical data to manufacture 
•dditionel quantities of the commercial 
items; or. 



(ii) Release, disclose, or tutboHae uaMf 
the tedmioa] data outaide the Govenment 
without the cmtnctor's axprese permission 
imlaas a felaaae, disclosure ex* permitted use 
is iMceasajy for emeirgency repair or overiiaul 
of die commercial items furnished under this 
contract. 

(c) Addititmd licenm rights. The 
contractor, its subcontractori, and suppliers 
are not required to provide the Government 
additional rights to use. modify, reproduce, 
release, or disclose tachmcal ifata. However, 
if the Government desires to obtain 
additional rights in t»chnical data, the 
oontractcv agrees to pmnptly enter into 
negotiations with the contracting officer to 
determine whether there are acceptable terms 
far transferring such rights. All technical data 
in which the contractor has granted the 
Government additional rights shall be listed 
or described in a special license agreement 
made peri of the ccmtract The license shall 
enumerate the additional rights granted the 
Government in such data. 

(d) Rdease from liability. The contractor 
agrees that the Government, and other . 
persons to whom the Government may have 
released or disclosed technical data delivered 
or otherwise furnished under this contract, 
shall have no liability for any release or 
disclosure of technical data that are not 
marked to indicate that such data are 
licensed data sub)ect to use. modification, 
reproduction, release, perftnmance. display, 
or disclosure restrictions. 

(End of Clause) 

19. Section 252.227-7016 is added to 
read as follows: 

252.227-7016 Rigt^ts In bW or proposal 
data 

A€ prescribed in 227.403-6(c), 
227.404(f), or 227.503-6(d). use the 
following clause: 

RIGHTS IN BID OR PROPOSAL DATA (XXX 
1994) 

(a) Definitions. 

(1) As used in this clause the term data 
means technical data or computer software. 

(2) For contracts that require the delivery 
of technical data, the terms technical data 
and computer software are defined in the 
clause at 252.227-7013. "Rights in Technical 
Data— Noncommerdal Items'* or. if this is a 
contract awarded under the under Small 
business Innovative Research Program, the 
clause at 252.227-7016. *Kigbts in 
Noncommerdal Technical Data and 
Computer Software-— Small Business 
Innovative Research Rnograms**. 

(3) For contracts that do not require the 
delivery of ff>>*wir»l data, the term computer 
software is defined in the dauae at 252.227- 
7014. "Rights in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation** or. if this is a 
contract awarded under the voder }he Small 
business Innovative Research Program, the 
daose at 252.227-7018. *1UghtB In 
Ncmcommerdal Techmcal Data and 
Computer Softw are Small Business 
Innovative Research Programs". 

(b) Prior to oootract award— 

(1) The offal or agrees tSht^ the Government 
may reproduoa the bid or|iroposal. or ny 



portions thereof, to the extent necessary to 
evaluBle the o£fer. 

(2) Except as provided in paragraph (d) of 
this dauae, the Government shall use 
infoxmation contained in the bid or proposal * 
only for evaluational purposes and may not 
disclose, directly or indirectly, such 
infbnnation to any person including 
potential evaluators. unless that person has 
been authorized by the Head of the Agency, 
his or her designee, or the contracting officer 
to receive such information. 

(c) Subsequent to contract award — 

(1) Except as provided in paragraphs (c)(2) 
end (d) of this clause, the Government shall 
have the rights to use. modify, reproduce, 
release, perform, display, or disclose 
information contained in the contractor's bid 
or proposal within the C^vemment. The 
Government shall not release, perform, 
display, or disdose such data outside the 
Government without the contractor's written 
permission. 

(2) The Ckjvemmenfs rights in Data that 
are required to be dehvererd under this 
contract are detennined by the "Rights in 
Ted^ical Data— Noncommercial Items". 
"Rights in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation", or ''Rights in 
Noncommercial Technical Data and 
Computer Soihvare — Small Business 
Innovative Research Programs" clauseCs) of 
this contract. 

(d) (1) The Government's rights with 
respect to Data contained in the contractor's 
bid or proposal that were provided to the 
contractor by the Government are subject 
only to restrictions on use. modification, 
reproduction, release, performance, display, 
or disclosure, If any, imposed by the 
developer or licensor of such Data. 

(2) The Government's rights, including the 
right to permit others to use, modify, 
reproduce, release, perform, display, or, 
disclose bid or proposal £)ata, shall not be 
restricted in any manner if such Data has 
been otherwise provided to the Government 
or to other persons without restrictions on 
further release or disclosure other than a 
release or disclosure resulting from the sale, 
transfer, or other assignment of interest in the 
software to another party or the sale or 
transfer of some or all of the business entity 
or its assets to another party. 

(e) The contractor shall include this clause 
in all subcontracts or similar contractual 
instruments and require its subcontractors or 
suppliers to do so without alteration, except 
to identify the parties. 

(END OF CLAUSE) 

20. Section 252.227*7017 is added to 
read as follows: 

252^-7017 Wentmcatkm end Assertton 
of Uea, Retoaee, or Dtoeioeufa Reetrtetlone. 

As prescribed in 227.403-3(b), 
227.404(e). or 227.503-3(a), use the 
following provision: 

IDENTIFICATION AND ASSERTION OF 
USE. RELEASE. OR DISCLOSURE 
RESTRICTIONS (XXX 1994) 

(a) The terms used in this provision are 
defined in following clause or clauses 
contained this solicitation — 
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(1) If a successful offeror will be required 
to deliver technical data, the clause at 
252.227-7013. "Righu in Technical Data— 
Noncommercial Items" or, if this solicitation 
contemplates a contract under the Small 
Business Innovative Research Program, the 
clause at 252.227-7018. "Rights in 
Noncommercial Technical Data and 
Computer Software--5mall Business 
Innovative Research Programs". 

(2) If a successful offeror will not be 
required to deliver technical data, the clause 
at 252.227-7014, "Rights in Nonconunercial 
Computer Software and Noncommercial 
Computer Software Documentation" or, if 
this solicitation contemplates a contract 
under the Small Business Innovative 
Research Program, the clause at 252.227- 
7018. "Rights in Noncommercial Technical 

Technical Data or Computer 
Software to be Furnished With 
Restrictions* 

(UST) 



•For technical data (other than computer 
software documentauon) pertaining to items, 
components, or processes developed at 
private expense, identif>- both the deliverable 
technical data and each such item, 
component, or process. For computer 
software or computer software 
documentation identif>' the software or 
documentation. 

' ••Generally, development at private 
expense, either exclusively or partially, is the 
only basis for asserting restrictions. For 
technical data, other than computer software 
documentation, development refers to 
development of the item, component, or 
process to which the data pertain. The 
Government's rights in computer software 
documentation, generally may not be 
restricted. For computer software, 
development refers to the software. Indicate 
whether development was accomplished 
exclusively or partially at private expense. If 
development was not accomplished at 
private expense, or for computer software 
documentation, enter the specific basis for 
asserting restrictions. 

•••Enter asserted right caiegor>' (e.g.. 
Government purpose license rights from a 
prior contract, rights in SBIR data generated 
under another contract, limited, restricted, or 
government purpose rights imder this or a 
prior contract, or specially negotiated 
licenses). 

•••'Corporation, individual, or other 
person, as appropriate. 

•••••Enter "none" when all data or 
software \\ill be submitted without 
restrictions. 

Date — 

Printed Name and Title 



Signature " 

(End of Identification and Assertion) 

(e) An offeror's failure to submit, complete, 
or sign the notification and identification 
required by paragraph (d) of this clause with 
its offer may render the offer ineligible for 
award. 



Data and Computer Software— Small 
Business Innovative Research Programs". 

(b) The notification and identification 
requLements in this provision apply -only to 
tKhnical data, including computer software 
documentation, or computer software to be 
delivered with other than unlimited rights. 
For contracts to be a%mded imder the Sinail 
Business Innovative Research Program* the 
notification and identification requirements 
do not apply to technical data or computer 
sofhvare that mil be generated under the 
resulting oontrect Notification and 
identification is not required for restrictions 
based solely on copyright. 

(c) 0£fers sulnnitted in response to this 
solicitation shell identify, to the extent 
known at the time an offer is submitted to the 
Government, the technical data or computer 
software that the offeror, its subcontractors or 



(f) If the offeror is awarded a contract, the 
assertions identified in paragraph (d) of this 
provision shall be listed in an attachment to 
that contract. Upon request by the 
contracting officer, the offeror shall provide 
sufficient information to enable the 
contractile officer to evaluate any listed 
assertion. 

(END OF PROXaSION) 

21. Section 252,227-7018 is revised to 
read as follows: 

252.227'-7018 Rights in Noncommercial 
Technical Data and Compufar Software- 
Small Business Innovative Research 
Program. 

As prescribed in 227.404(a), use the 
following clause: > 

RIGHTS IN NONCOMMERCIAL TECHNICAL 
DATA AND COMPUTER SOFTWARE- 
SMALL BUSINESS INNOVATIVE 
RESE.MICH PROGRAM (XXX 1994) 

(a) Definitioris. As used in this clause: 
(1) CommercioJ computer software means 
software developed or regularly used for non- 
governmental purposes which — 

(1) Has been sold, leased, or licensed to the 
public; 

(ii) Has been offered for sale« lease, or 
license to the public; 

(iii) Has not been offered, sold, leased, or 
licensed to the public but will be available 
for commercial sale, lease, or license in time 
to satisfy the delivery requirements of this 
contract; or, 

(iv) Satisfies a criterion expressed in (aid) 
(i). (ii), or (iii) and would require only minor 
modification to meet the requirements of this 
contract. 

(2) Computer database means a collection 
of recorded data in a form capable of being 
processed by a computer. The term does not 
include computer softwara. 

(3) Compute program means a set of 
instructions, rules, or routinet, recorded in a 
form that is capable of causing a computer to 



suppliers^ or potential subcontractors or 
suppliers, assert should be furnished to the 
Government with restrictions on use, release, 
or disclosure. 

(d) The ofieror*s assertions, including the 
assertions of its subcontractors or suppliers 
or potential subcontractors or suppliers, shall 
be submitted ss an attachment to its offer in 
the followring fbtmat, dated and signed by an 
official authorized to contractually obligate 
the offeror. 

"Identification and Assertion of 
Restrictions on the Government's Use, 
Release, or Disclosure of Technical Data or 
Computer Software. 

The offeror asserts for itself, or the persions 
identified below, that the Government's 
rights to use, release, or disclose the 
following technical data or computer 
software should be restricted: 



Name of Person Asserting 
Restrictions* 

(UST) 



perform a specific operation or series of 
operations. 

(4) Computer software means computer 
programs, source code, source code listings, 
object code listings, design details, 
algorithms, processes, flow charts, formulae, 
and related material that would enable the 
software to be reproduced, recreated, or 
recompiled. Computer software does not 
include computer databases or computer 
software documentation. 

(5) Computer software documentation 
means owner's manuals, user's manuals, 
installation instructions, operating 
instructions, and other similar items, 
regardless of storage medium, that explain 
the capabilities of the computer software or 
provide instructions for using the software. 

(6) Detailed manufacturing or process data 
means technical data that describe the steps, 
sequences, and conditions of manufacturing, 
processing or assembly used by the 
manufacturer to produce an item or 
component or to perform a process. 

(7) Developed means — 

(1) (applicable to technical data r* ic: than 
computer sofhvare documentation) an item, 
component, or process, exists and is 
workable. Thus, the item or component must 
have been constructed or the process 
practiced. Workability is generally 
established when the item, component, or 
process has been analyzed or tested 
sufficiently to demonstrate to reasonable 
people skilled in the applicable art that there 
is a high probability that it will operate as 
intended. Whether, how much, and what 
type of analysis or testing is required to 
establish workability depends on the nature 
of the item, component, or process, and the 
state where it could be offered for sale or sold 
on the commercial market, nor must the item, 
component or process be actually reduced to 
practice within the meeting of Title 35 of the 
United States Code. 

(ii) A computer program has been 
successfully operated in a computer 2nd 
tested to the extent sufficient to denrionstrate 
to reasonable person* skilled in the art that 



Basis for Assertion * * Asserted Rights Category* * * 

(UST) fUST) 
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the program can reasonably be expected to 
perfoTTxt its mtended purpose. 

(iii) Computer software, other than 
computer programs, has been tested or 
analyzed to the extent sufficient to 
demonstrate to reasonable persons skilled in 
the art that the software can reasonably be 
expected to perform its intended purp>ose. 

<iv) Computer software documentation 
required to be delivered under a contract has 
been written, in any medium, in sufficient 
detail to comply with requirements under 
that contract. 

(8) Developed exclusively at private 
expense means development was 
accomplished entirely with costs charged to 
indirect cost pools, costs not allocated to a 
government contract, or any combination 
thereof. 

(i) Private expense determinations should 
be made at the lowest practicable level. 

(ii) Unde: /.xed price contracts, when total 
costs are greater than the firm fixed price or 

veiling price of the contract, the additional 
'development costs necessary tp complete 
development shall not be considered when 
deterraining whether development was at 
Government, private, or mixed expenre. 

(9) Developed exclusively with Covemment 
funds means develop was not accomplished 
exclusively or partially at private expense. 

(10) Developed with mixed funding means 
development was accomplished partially 
with costs charged to indirect cost pools and/ 
or costs not allocated to a government 
contract, and partially with costs charged 
directly to a government contract. 

(1 1 ) Form, fit, and function data means 
technical data that describe the required 
overall physical, function&l, and performance 
characteristics, (along with the qualification 
requirements, if applicable) of an item, 
component, or process to the extent 
necessar>' to permit identification of 
physically and functionally interchangeable 
items. 

(12) Cene-^^ed means technical daU or 
computer so., .»are first created in the 
performance of this contract. 

(13) Government purpose means any 
activity in which the United States 
Govemir.ent is a party, including cooperative 
agreements with international or multi- 
nationaj u&fense organizations or sales or 
transfers by the United Slates Government to 
foreign governments or international 
organizations. Government purposes include 
competitive procurement, but do not include 
the rights to use, modify, reproduce, release, 
perform, display, or disclose technical data 
or computer software for commercial 
purposes or authorize other to do so. 

(14) Limited rights means the rights to use, 
modify, reproduce, release, perform, display, 
or disclose technical data, in whole or in 
part, within the Govenunent The 
Government may not. without the written 
permission of the party auertiiig linodled 
rights, release or disdoee the ft^^^^^y dau 
outside the GovemmeDt, use the technical 
data ibr manufacture, or permit the technical 
data to be us:^d by another party, except that 
the Government may reproduce. leleeae or 
disclose such deta or permit the use or 
reproduction of the data by persons outside 
the Government if reproduction, rale 
disclosure, or use i»— 



(i) Necessary for emeigency repair and 
overhaul; or, 

(ii) A release or disdosure of technical data 
(other than detailed manufacturing or process 
data) to, or use of such data by. a foreign 
government that is in the interest of the 
Government and is required for evaluationa] 
or informational purposes; and, 

(iii) Subject to a prohibition on the further 
reproduction, release, disclosure, w use of 
the technical data; end, 

(iv) The contractor or subcontractor 
asserting the restriction is notified of such 
reproduction, release, disclosure, or use. 

(15) Minor modification means a 
modification that does not significantly alter 
the nongovernmental function or purpose of 
computer software or is of the type 
customarily provided in the commercial 
marketplace. 

(16) Noncommercial computer software 
means software that does not qualify as 
conunercial computer software under (a)(1) 
of this clause. 

(17) Restricted rights apply only to 
noncommercial computer software and mean 
the Government's rights to— 

(i) Use a computer program with one 
computer at one time. The program may not 
be accessed by more than one terminal or 
central processing unit or time shared unless 
otherwise permitted by this contract; 

(ii) Transfer a computer program to another 
Ck)vemment agency without the further 
permission of the contractor if the transferor 
destroys all copies of the program and related 
computer softu'are documentation in its 
possession and notifies the licensor of the 
transfer. Transferred programs remain subject 
to the provisions of this clause. 

(iii) Make the minimum number of copies 
of the computer softvme required for 
safekeeping (archive), backup, or 
modification purposes; 

(iv) Modify computer softwi-are provided 
that the Ciovemment may — 

(A) Use the modified software only as 
provided in subparagraphs (a)(l7) (i) and (iii) 
of this clause; 

(B) Not release or disclose the modified 
software except as provided in subparagraphs 
(e)(17)(ii). (v) and (vi) of this clause. 

(v) Permit contractors or subcontractors 
performing service contracts (see FAR 
37.101) in support of this or a related 
contract to use computer software to 
diagnoae and c(»Tect deficiencies in a 
computer program, to modify computer 
software to enable a computer program to be 
combined with, adapted to, or merged with 
other computer programs or wh«n neoeesaiy 
to respond to urgent tactical situatiOTS. 
provided that — 

(A) The Government notifies the party 
which has granted restricted rights that e 
leleese or diadoeure to particular oontrectors 
or suboontracton ¥res auHde. 

(B) Such contracton or suboontrectors are 
subject to the noo-ditcloeun agreemenu at 
227.403-7 er m Gownment oontractors 
receiving eooeas to the ioftvvae for 
perfbnnanoe of a fVrrmmnent contract diat 
contains the clause at 252.227-7025, 
'^Limitations on the Uee or IKadoeure of 
Government Pumiahed information Marked 
with Restrictive l^^genda**: 



(C) The Government shall not permit the 
recipient to decompile, disassemble, or 
reverse engineer the software, or use software 
decranpiled. disassembled, or reverse 
engineered by the Government pursuant to 
subparagraph (a)(17)(iv) of this clause, for 
any other purpose; and, 

(D) Such ^se is subject to the limitation in 
subparagraph (a)(17)(i) of this clause. 

(vi) Permit contractors or subcontractors 
performing emergency repairs or overhaul of 
items or comp>onents of items procured under 
this or a related contract to use the computer . 
software when necessary to perform the 
repairs or overhaul, or to modify the 
computer software to reflect the repairs or 
overhaul made, provided that — 

(A) The intended recipient is subject to the 
non-disclosure agreement at 227.403-7 or is 
a Government contractor receiving access to 
the software for performance of a 
Govenmient contract that contains the clause 
at 252.227-7025, **Limitations on the Use or 
Disclosure of Govenmient Furnished 
Information Marked with Restrictive 
Legends"; and, 

(B) The Government shall not permit the 
recipient to decompile, disassemble, or 
reverse engineer the soft^^'are. or use software 
decompiled, disassembled, or reverse 
engineered by the Government pursuant to 
subparagraph (a)(17)(iv) of this clause, for 
any other purpose. 

(18) SBIB data rights mean a royalty free 
license for the Government, including its 
support service contractors, to use, modify, 
reproduce, release, perform, display, or 
disclose technical data or computer software 
generated and delivered under this contract 
for any United States govemrnent purpose. 

(19) Technical data means recorded 
information, regardless of the form or method 
of the recording, of a scientific or technical 
nature (including computer software 
documentation). The term does not include 
computer software or data incidental to 
contract administration, such as financial 
and/or n^nagement information. 

(20) Unlimited rights, means rights to use, 
modify', reproduce, release, perform, display, 
or disclose, technical data or computer 
software in whole or in part, in any manner 
and for any purpose whatsoever, and to have 
or authorize others to do so. 

(b) Rights in technical data and computer 
software. The contractor grants or shall 
obtain for the government the following 
royalty free, worldwide, nonexclusive, 
irrevocable license rights in technical data or 
non-commercial computer software. All 
rights not granted to the Government are 
retained by the contractor. 

(1) Unlimited rights. The Government shall 
have unlimited ri^ts in technical data, 
including computer software documentation, 
or computer software generated under this 
contract that are— 

(i) FcBm, fit, and function data; 

(ii) Necessary for installation, operation, 
maintenance, or training purposes (other 
than detailed manu&ctwing or process data); 

(iii) Comctions or changes to government- 
furnished technical data or computer 
software; 

(iv) Otherwise publicly available or have 
been released or disclosed by the contractor 
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or 8 subcontractor without restrictions on 
farther use. release or disclosure other than 
a release or disclosure resulting from the sale, 
transfer, or other assignment of interest in the 
technical data or computer software to 
another party or the sale or transfer of some 
or al) cf a business entity or its assets to 
another party: 

(v) Data or software in which the 
Government has acquired previously 
unlimited rights under another government 
contract or through a specific license; and 

(vi) SBIR data upon expiration of the SBIR 
data rights period. 

(2) Limited visits. The Gcvemment shall 
have limited rights in technical data, that 
were not generated under this contract, 
pertain to items, compooents or processes 
developed exclusively at private expense, 
and are marked, in accordance uith the 
marking instructions in paragraph (f)(1) of 
this clause, with the legend prescribed in 
subparagraph (f)(2) of this clause. 

(3) Bestricted rights in computer software. 
The goverrjnsnt shall have restricted rights 
in norxcmmercial computer software 
required to be delivered or otherwise 
hirnished to the Government under this 
contract that were developed exclusively at 
private expense and were not generated 
under this coLtract. 

(4) SBJE dote rights, (i) Except for technical 
data, including computer software 
documentation, or computer sohware in 
which the Government has unlimited rights 
under paragraph (b)(1) of this clause, the 
Government shaii have SBIR data rights in all 
technical data or computer software 
generated under this contract during the 
period commenc:ng uith contract award and 
ending upon the date five years after 
completion of the project from which such 
data were generated. 

(ii) The Gcverr.ment may not release or 
disclose SBIK data to any person, other than 
its support seh'ices contractors, except — 

(A) As expressly permitted by the 
contractor: 

(B) For evalcationa! purposes; or. 

(C) A release, disclosure, or use that is 
necessar\' for emergency repair or overhaul of 
items operated by the Goverrunenl. 

(iii) A release or disclosure of SBIR data to 
the Government's support services 
contractors, or a release or disclosure under 
paragraphs (b)(4)(iiKB] or (c) of this clause, 
may be made oniy if, prior to release or 
disclosure, the intended recipient is subject 
to the use and con-disclosure agreement at 
227.403-7 or is a Government contractor 
receiving access to the technical data or 

Technical dat? or computer soft- 
ware to be Furnished With 
Restrictions* 

(UST) 

•If the assertion is applicable to items, 
components, or processes de\'eIoped at 
private expense, identify both the technical 
data and each such item, component, or 
process. 

••Generally, development e1 private 
expense, either exclusively or partially, is the 



software for performance of aGervermnent 
contract that nnntains the dause at 252,227-- 
7025, "Ufflitations on the Use or Diadosure 
of Government Furnished Infjoraiation 
Marked «vith Restrictive Legends.'* 

(5) Speciftcally negotiated Ikxnse tights. 
The standaird license rights granted to the 
government under paragraphs (bKl) f>>wMJgh 
(b)(4) of this clauae may be soodified by 
mutual agreement to provide such rights as 
the parties consider appropriate but afaali not 
provide the Govenuneot lesser rights in 
technical data, including computer software 
documentation, than are enumerated in 
paragraph (aXl4) of this ciauae or lesser 
rights in computer software than are 
enumerated in paragraph (a)(17) of this 
clause. Any rights so negotiated sliail be 
identified in a license agreement made part 
of this contract. 

(6) Prior Government rights. Technical 
data, including computer software 
documentation, or computer software that 
will be delivered, furnished, or otherwise 
provided to the government under this 
contract, in which the government has 
previously obtained rights shall be delivered, 
furnished, or provided with the pre-existing 
rights, unless — 

(i) The parties have agreed otherwise; or. 

(ii) Any restrictions on the government's 
rights to use, modify, release, perform, 
display, or disclose the technical data or 
computer software have expired or no longer 
apply. 

(7) Release from liobility. The contractor . 
agrees to release the Government from 
liability for any release or disclosure of 
technical data, computer software, or 
computer software documentation made in 
accordance with paragraphs (a)(14). (a)(l7). 
or (b)(4) of this clause, or in accordance with 
the terms of a license negotiated under 
paragraph (b)(5) of this clause, or by others 
to whom the recipient has released or 
disclosed the data, software, or 
documentation and to seek relief solely from 
the party who has improperly used, 
modified, reproduced, released, performed, 
displayed, or disclosed contractor data or 
software marked with restrictive legends. 

(c) Rights ill derivative computer software 
or computer scftware documentation. The 
government shall retain its rights in the 
unchanged portions of any computer 
software or computer software 
documentation delivered under this contract 
that the contractor uses to prepare, or 
includes in. derivative software or 
documentation. 

(d) Third party copyrighted technical data 
and computer software. The contractor shall 



(LIST) (UST) 

only basis for asserting restrictions on the 
Government's rights to use, releese, or 
disclose technical date or computer software. 
Indicate whether development was 
exclusively or partially at private expense. If 
development was not at private expense, 



not. without the written approval of the 
contracting officer, incorporate any 
copyrighted technical data, including 
computer software documentation, or 
computer software in the data or software to 
be delivered under this contract unless the 
contractor is the copyright owner or has 
obtained for the Government the license 
rights necessary to perfect a license or 
licenses in the deliverable data or software of 
the appropriate scope set forth in paragraph 
(b) of this clause and. prior to delivery of 
such — 

(1) Technical data, has afExed to the 
transmittal document a statement of the 
license rights obtained; or. 

(2) Computer softwara. has provided a 
statement of the license rights obtained in a 
form acceptable to the contracting officer. 

(e) Identification and delivery of technical 
data or computer software to be furnished 
with restrictions on use, release, or 
disclosure. (1) This paragraph does not apply 
to technical data or computer software that 
were or will be generated under this contract 
or to restrictions based solely on copvTight. 

(2) Except es provided in subparagraph 
(e)(3) of this clause, technical data or 
computer softw are that the contractor asserts 
should be furnished to the Goverrunenl with 
restrictions on use, release, or disclosure is 
identified in an Attachment to this contract 
("the Attachment"). The contractor shall not 
deliver any technical data or computer 
software with restrictive markings unless the 
technical data or computer software are listed 
on the Attachment 

(3) In addition to the assertions made in 
the Attachment, other assertions may be 
identified after award when based on new 
informatioo or inadvertent omissions unless 
the inadvertent omissions would have 
materially affected the source selection 
decision. Such identification and assertion 
shall be submitted to the contracting officer 
as soon es practixable prior to the scheduled 
date for delivery of the technical data or 
computer software, in the following format, 
and signed by an ofKcial authorized to 
contractually obligate the contractor: 

"Identification and Assertion of 
Restrictions on the Government's Use. 
Release, or Disclosure of Technical Data or 
Computer Software. 

The contractor asserts for itself, or the 
persons identified below, that the 
Government's right to use, release, or 
disclose the following technical data or 
computer software should be restricted- 
Name of Person Asserting 
Restrictions**** 

(UST) 

enter the specific reason for asserting that the 
Government's rights should be restricted. 

•••Enter asserted rights category (e.g.. 
limited rights, restricted rights, government 
purpose rights, or government purpose 
license rights from a prior contract, SBIR data 



Basis for Assertion * * Asserted Rights Category* * * 



31616 Federal Register / Vol. 59. No. 117 / Monday, June 20. 1994 / Proposed Rules 



\ 

i 



ngbts under anotber contract, or specifically 
negotiated licenses). 

••••Corporation, individual, or other 
person, as appropriate. 
Date 



Contractor Name - 
Contractor Address 



software are restricted by contract no. 

(Inaert contract number) , license no. 



Printed Name and Trade — 

Signature 

(End of Identification and Assertion) 

(4) When requested by the contracting 
officer, the contractor shall provide sufficient 
information to enable the contracting officer 
to evaluate the contractor's assertions. The 
contracting officer reserves the right to add 
the contractor's assertions to the Attachment 
and validate any listed assertions, at a later 
date, in accordance with the procedures of 
the "Validation of Asserted Restrictions- 
Computer Software, and/or ** Validation of 
Restrictive Markings on Technical Data" 
clauses of this contract. 

(f) Marking requirements. The contractor. 
Bnd its subcontractors or suppliers, may only 
assert restrictions on the Government's rights 
to use. modify, reproduce, release, or disclose 
technical data or computer software to be 
delivered under this contract by marking the 
deliverable data or software subject to 
restriclion. Except as provided in paragraph 
(f) (6) of this clause, only the following 
markings are authorized under this contract: 
the limited rights legend at subparagraph (f) 
(2) of this clause; the restricted rights legend 
at subparagraph (f](3). the SBIR data rights 
legend at subpaiagraph (0(4), or, the special 
license rights legend at subparagraph (0(5); 
end / or a not ire of cop\Tight as prescribed 
under 17 U.S.C 401 or 4G2. 

(1) General marking instructions. The 
contractor, or its subcontractors or suppliers, 
shall conspicuously and legibly mark the 
appropriate legend lo all technical data and 
computer software that qualify for such 
markings The authorized legends shall be 
placed on the transmittal document or 
storage container and, for printed material, 
each page of the printed material containing 
technical date or computer software for 
which restrictions are asserted. When only 
portions of a page of printed material are 
subject to the asserted restrictions, such 
portions shall be identified by circling, 
underscorirg, with a note, or other 
appropriate identifier.. Instructions that 
interfere with or delay the operation of 
computer software in order to display a 
restrictive legend or other license statement 
at any time prior to or during use of the 
computer software shall not be inserted in 
the software, or otherwise cause such 
interference or delay, unless the contracting 
officer's written permission to deliver such 
software has been obtained prior to delivery. 
Reproduction of technical data, computer 
softw are. or any portions thereof subject to 
asserted restrictions shall also reproduce the 
asserted restrictions. 

(2) Limited rights markings. Technical data 
not generated under this contract that pertain 
to items, components, or processes 
developed exclusively at private expense and 
delivered or otherwise furnished with 
limited righis shall be marked with the 
following legend: 

•UMITED RIGHTS 

Contract No. : 



The GoveruxMnt's right to use, modify, 
reproduce, release, perform, display, or 
disclose these technical data are restricted by 
paragraph (b)(2) of the clause at 252.227- 
7018. Any reproduction of technical data or 
portions thereof marked with this legend 
must also produoe the markings. Any person, 
other than the Government, who has blsen 
provided access to such data must promptly 
notify the above named contractor." 

(End of Legend) 

(3) Aestnctecf nfhts markings. Computer 
software delivmd or otherwise furnished to 
the Government with restricted rights shall 
be malted vrith the following legend: 



"RESTRICTED RIGHTS 
Contract No. 



Contractor Name - 
Contractor Address 



The Government's right to use. modify, 
reproduce, release, perform, display, or 
disclose this software are restricted by 
paragraph (b)(3) of the clause at 252.227- 
7018. Any reproduction of computer software 
or portions thereof marked with this legend 
must also produce the markings. Any person, 
other than the Government, who has been 
provided access to such data must promptly 
notify the above named contractor." 

(End of Legend) 

(4) SBIB data rights markings. Except for 
technical data or computer software in which 
the Government has acquired unlimited 
rights under subparagraph (b)(1) of this 
clause, or negotiated special license rights as 
provided in subparagraph (b)(5) of this 
clause, technical data or computer software 
generated under this contract shall be marked 
with the following legend. The contractor 
shall enter the expiration date for the SBIR 
data rights period on the legend: 
"SBIR DATA RIGHTS 



Contract No. — 
Contractor Name 
Address 



Expiration of SBIR Data Rights 
Period 



The Government's right to use, modify, 
reproduce, release, perform, display, or 
disclose technical data or computer software 
marked with this legend are restricted during 
the period shown as provided in paragraph 
(b)(4) of the contract identified above. No 
restrictions apply after the expiration date 
shown above. Any reproduction of technical 
data, computer software, or portions thereof 
marked with this legend must also reproduce 
the markings." 

(End of Legend) 

(5) Special license rights markings, (i) 
Technical data or computer software in 
which the Govermnent's rights stem from a 
specifically negotiated license shall be 
marked with the following legend: 

"Special License Rights 

The Government's rights to use, modify, 
reproduce, release, perform, display, or 
disclose this technical data or computer 



(Insert license identifier) . 



_. Any 



reproduction of technical data, computer 
•ofhvare, or portions thereof marked with 
this legend must also reproduce the 
markings." 

(End of Legend) 

(ii) For purposes of this clause, special 
licenses do not include government Purpose 
License Rights acquired under a prior 
ooDtract (see subparagraph (b)(6) of this 
clause). 

(6) Pre-existing data markingis. If the terms 
of a prior contract or license permitted the 
oontractorto restrict the government's rights 
to use, modify, reproduce, release, perform, 
display, or disclose technical data or 
computer software, and thoee restrictions are 
still applicable, the contractor may mark 
such data or sofhvara with the appropriate 
restrictive legend for which the data or 
software qualified under the prior contract or 
license. The marking procedures in 
subparagraph (0(1) of this clause shall be 
followed. 

(g) Contractor procedures and records. 
Throughout performance of this contract, the' 
contractor, and its subcontractors or 
suppliers that will deliver technical data or 
computer software with other than unlimited 
rights, shall— 

(1) Have, maintain, and follow written 
procedures sufficient to assure that restrictive 
markings are used only when authorized by 
the terms of this clause; and 

(2) Maintain records sufficient to justif>' the 
validity of any restrictive markings on 
technical data or computer software 
deDvered under this contract. 

(h) Femoval of unjustified and 
nonconforming markings. (1) Unjustified 
markings. The rights and obligations of the 
parties regarding the validation of restrictive 
markings on technical data or computer 
software furnished or to be furnished under 
this contract are contained in the clauses at 
"252.227-7037, "Validation of Restrictive 
Markings on Technical Data" or 252.227- 
7019. "Validation of Asserted ResU-ictior.s— 
Computer Software", respectively. 
Notwithstanding any provision of this 
contract concerning inspection and 
acceptance, the Government may ignore or, at 
the (Contractor's expense, correct or cancel a 
marking if, in accordance with the applicable 
procedures of those clauses, a restrictive 
marking is determined to be unjustified. 

(2) Nonconforming markings. A 
nonconforming marking is a marking placed 
on technical data or computer software 
delivered or otherwise furnished to the 
Government under this contract that is not in 
the format authorized by this contract. 
Correction of nonconforming markings is not 
subject to 252.227-7019 or 252.227-7037. If 
the contracting officer notifies the contractor 
of a nonconforming marking or marking* and 
the contractor fails to remove or correct such 
markings within sixty (60) days, the 
Government may ignore or. at the 
Contractor's expense, remove or correct any 
nonconforming markings. 

(i) Relation to patents. Nothing contained 
in this clause shall imply a license to the 
Government under any patent or be 



Federa] Register / Vol 59, No. 117 / Monday,' June 20, 1994 / Proposed Rules 



31617 



construed as afFecting the scope of any 
license or other right otherwise grantad to the 
GovemmeDt under any patent 

(j) Limitation on chargss for rights in 
technical data or computer software, (l) The 
contractor shall not chaxge to this contract 
any cost, including but not limited to. license 
fees, royalties, or similar charges, for rights 
in technical data or computer software to be 
delivered under this contract when — 

(1) The Government has acquired, by any 
means, the same or greater rights in the data 
or software; or. 

(ii) The data are available to the public 
without restrictions. 

(2) The limitation in paragraph {j)(l)— 

(1) Includes costs charged by a 
subcontractor or supplier, at any tier, or costs 
incurred by the contractor to acquire rights 
in subcontractor or supplier technice) data or 
computer software, if the subcontractor or 
supplier has been paid for such rights under 
any other Government cortrect or under a 
license conveying the rights to the 
Government:' 

(ii) Does not include the reasonable costs 
of reproducing, handling, or mailing the 
documents or other media in which the 
technical data or computer software will be 
delivered. 

(k) Apphcability to subcontractors or 
suppliers. (1) The contractor shfill assure that 
the rights afforded its subcontractors and 
suppliers under 10 U.S.C, 2320. 10 U.S.C. 
2321. and the identificaticn, assertion^ and 
delivery' processes required by paragraph (e) 
of this clause are recognized and protected. 

(2) Whenever any tpchnical data or 
computer software is to be obtained from a 
subcontractor or supplier for delivery to the 
Govermnent under this contract, the 
contractor shall use this same clause in the 
subcontract or other contractual instrument, 
and require its subcontractors or suppliers to 
do so, without alteration, except to identif>' 
the parties. No other clause shall be used to 
enlaige or diminish the Government's, the 
contractor s. or a higher tier subcontractor's 
or supplier's rights in a subcontractor's or 
supplier's technical data or computer 
software. 

(3) Technical d^ta required to be delivered 
by a subcontractor or supplier shall normally 
be delivered to the next higher-tier 
contractor, subconL*actor, or supplier. 
However, when there is a requirement in the 
prime contract for technical data which may 
be submitted with other than unlimited 
rights by a subcontractcr or supplier, then 
said subcontractor or supplier may fulfill its 
requirement by submitting such technical 
data directly to the Government, rather than 
through a higher-tier contractor, 
subcontractor, or supplier. 

(4) The contractor and higher- tier 
subcontractors or suppliers shall not use 
their power to award contracts as economic 
leverage to obtain rights in technical data or 
computer software from their subcontractors 
or suppliers. 

(5) In no event shall the contractor use its 
obligation to recognize and protect 
subcontractor or supplier rights in technical 
data or computer software as an excuse for 
failing to satisfy its contractual obligation to 
liie Government. 



(End of clause) 

ALTERNATE 1 0OOC1994) 

As prescribed in 227.404(c) or 227.504(c), 
add the following paragraph to the basic 
clause: 

II) PubJication for sale. (1) This paragraph 
applies only to fftrhnif*^] qi> computer 
software debvered to the Govenuneot with 
SBIR dau rights. 

(2) Upon expiration oT the SBIR daU rights 
period, the Govemmenl will not exercise its 
light to publisfi or authorize others to publish 
an item of technical data or computer 
software identified in this contract as being 

- subject to paragraph (1) of this clause if the 
contractor, prior to the expiration of the SBIR 
data rights period, or within two years 
following delivery of the data or softwara 
item, or within twent}'-iour months following 
the removal of any national security or export 
control restrictions, whichever is later, 
publishes such data or software item(s) and 
promptly notifies the contracting officer of 
such publication(s). Any such puhlication(5) 
shall include a notice identifying the number 
of this contract and the Government's r^ts 
in the published data. 

(3) This limitation on the Government's 
right to publish for sale shall continue as 
long as the technical data or computer 
software are reasonably available to the 
pubhc for purchase. 

(END OF ALTERNATE I) 

22. Section 252.227-7019 is rexised to 
read as follows: 

252^7-7019 ValidstionofasMftod 
re8trictk>ns— computer software. 

As prescribed in 227.503^(b). use the 
following clause: 
VALIDATION OF ASSERTED 
RESTRICTIONS-COMPUTER SOFTWARE 
(XXX 1994) 

(a) Definitions. (1) As used in this clause, 
unless otherwise specifically indicated, the 
term Contractor noeans the contractor and its 
sulx:ontractors or suppliers. 

(2) Other terms used in this clause are 
defined in the **Rights in Nonoonunercial 
Computer Sofitwara and Noncommercial 
Computer Software Documentation" clause. 
252.227-7014. of this contract. 

(b) Justification. The Contractor shall 
maintain records sufficient to justify the 
validity of any markings that assert 
restrictions on the Government's rights to 
use. modify', reproduce, perform, display, 
release, or disclose computer software 
delivered or required to be delivered under 
this contract and shall be prepared to ftirnish 
to the contracting officer a written 
justification for such restrictive marldngs in 
response to a request for information under 
paragraph (d) or a challenge under paragraph 
(!) of this clause. 

(c) Direct contact with subcontractors or 
suppliers. The Contractor agrees that the 
contracting officer may transact matters 
under this clause directly with 
subcontractors or suppliers at any tier who 
assert restrictions on the Government's right 
jto use. modify, reproduce, release, perform, 
displey, or discloee computer software. 
Neither this clause, nor any action taken by 



the Government under this clause, creates or 
implies privity of contract between the 
Government and the Contractor's 
subcontractors or fuppiiers. 

(d) BBquetts f(xr information. (1) The 
contracting officer may request the 
Contractor to provide sufficient information 
to enable the contracting officer to evaluate 
the Contractor's asnrted restrictions. Such 
information shall be based upon the records 
required by this clause or other information 
reasonably available to the Contractor. 

(2) Based upon the information provided, 
ifthe-r 

(i) Contractor agrees that an asserted 
restriction is not valid, the contracting officer 



(A) Strike or correct the unjustified 
marking at the Contractor's expense; or. 

(B) Return the computer software to the 
Contractor for comcticn at the Contractor's 
expense. If the Contractor foils to correct or 
strike the imjustified restriction and return 
the corrected software to the contracting 
officer writhin sixty (60) days following 
receipt of the software the contracting officer 
may correct or strike the markings at that 
Contractor's expense. 

(ii) Contracting officer concludes that the 
asserted restriction is appropriate for this 
contract, he or she shall so notify the 
Contractor in writing. 

(3) The Contractor's failure to provide a 
timely response to a contracting officer's 
request for information or failure to provide 
sufficient information to enable the 
contracting officer to e\'aluate an asserted 
restriction shall constitute reasonable 
grounds for questioning the validity of an 
asserted restriction. 

(e) Govermnent right to challenge and 
validate asserted restrictions. (1) The 
Government, when there are reasonable 
grounds to do so, has the right to review and 
challenge the validity of any restrictions 
asserted by the Contractor on the 
Government's rights to use, modify, 
reproduce, release, perform, display, or 
disclose computer software delivered, to be 
delivered under this contract, or othenvise 
provided to the Government in the 
performance of this contract Except for 
software that is publicly available, has been 
furnished to the Government without 
restrictions, or hes been otherwise made 
available widiout restrictions, the 
Government may exercise this right only 
within three yean after the date(s) the 
software is delivered or otherwise furnished 
to the Government, or three years following 
final payment under this contract, whichever 
is later. 

(2) The absence of a challenge to an 
asserted restriction shall not constitute 
validation under this clause. Only a 
contracting officer's final decision or actions 
of an agency Board of Contract Appeals or a 
court of competent jurisdiction that sustain 
the validity of an asserted restriction 
constitute validation of the rasoiction. 

to Challenge procedures. (1) A challenge 
must be in writing and shall* 

(i) State the specific grounds for 
challenging the asserted restriction . 

(ii) Require the Contractor to respond 
within sixty (60) days: 
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(iii) Require the Contractor to provide 
justificatioD for the assertion based upoo 
records kept in sccordance with paragraph 
(b) of tb)s clause and such other 
docuiT>entat)on that are reasonably available 
to the Contractor, in sufficient detail to 
enable the contracting officer to determine 
the validity of the asserted restrictions; and, 

(iv) State that a contracting officer's final 
decision, during the three year period 
preceding this diallenge, or action of a court 
of competent jurisdiction or Board of 
Contract Appeals that sustained the validity 
of an identical assertion made by the 
Contractor (or a bcensee) shall serve as 
justification for the asserted restriction. 

(2) The contracting officer shall extend the 
time for response if the Contractor submits a 
\\Titten request showing the need for 
additional time to prepare a response. 

(3) The contracting officer may request 
additional supporting documentation if, in 
his or her opinion, the Contractor's 
explanation does not provide sufficient 
evidence to justify the valicfity of the asserted 
restrictions. The Contractor agrees to 
prorrptly respond to the contracting officer's 
request for additicnal supporting 
documentation. 

(4) Notwithstanding cbaHenge by the 
contracting officer, the parties may agree on 
the disposition of an asserted restriction at 
any time prior to a cond^cUng officer's, final 
decision or, if the Contractor has appealed 
that decision, filed suit, or provided notice of 
en intent to fiie suit, at any time prior to a 
decision by a court of competent jurisdiction 
or Board of Contract Appeals. 

(5) If the Contractor la'As to respond to the 
contracting officer's request for information 
or additional information under 
subparagraph (f)(}) of this clause, the 
contracting officer shall issue a final 
decision, in accordance w»ith the "Disputes" 
clause cf this contract, pertaining to the 
vahdit} of the assened restriction. 

(6) If the contracting officer, after reviewing 
the uTitien explanation furnished pursuant 
to subparagreph (f)(l] of this clause, or any 
other available information pertaining to the 
validity' of an asserted restriction, determines 
that the asserted restriction has — 

(i) Not been justified, the contracting 
officer shall issue promptly a final decision, 
in accordance with the "Disputes** clause of 
this contract, denying the validity of the 
asserted restriction. 

(ii) Been justified, the contracting officer 
shall issue promptly a final decision, in 
accordance with the ''Disputes" clause of this 
contract, validating the asserted restriction. 

(7) A condractor receiving challenges to the 
same asserted restriction(s) from more than 
one contracting officer shall notify each 
contracting officer of the other challenges. 
The notice shall also state which contmcting 
officer initiated the first in time unanswered 
challenge. The contracting officer who 
initiated the fiirst in time unanswered 
challenge, after consultation with the other 
contracting officers who have challenged the 
restrictions and the contractor, shall 
formulate and distribute a sdiedule that 
provides the contractor a reasoDable 
opportunity for responding to each challenge. 

(g) Contractor oppeal—Covemmertt 
obligation. (1) The Government agrees that, 



notwithstanding a contracting officer's final 
decision denying the validity of an asserted 
restriction and except as provided in 
paragraph (g)(3] of this clause, it will honor 
the asserted restriction — 

(1) For a period of ninety (90) days from the 
date of the contracting officer's final decision 
to allow the Contractor to appeal to the 
appropriate Board of Contract Appeals or to 
file suit in an appropriate court; 

(ii) For a period of one year from the date 
of the contracting officer's final decision if, 
within the first ninety (90) days following the 
contracting officer's final decision, the 
Contractor has provided notice of an intent 
to file suit in an appropriate coiul; or, 

(iii) Until final disposition by the 
appropriate Board of Contract Appeals or 
court of competent furisdiction, if the 
Contractor has. (A) appealed to the Board of 
Contract Appeals or filed suit in an 
appropriate court urithin ninety (90) days; or, 
(B) submitted, within ninety (90) days, a 
notice of intent to file suit in an appropriate 
court and filed suite within one year. 

(2) The Contractor agrees that the 
Government may strike, correct, or ignore the 
restrictive markings if the Contractor fails 
to— 

(i) Appeal to a Board of Contract Appeals 
within ninety (90) days from the date of the 
contracting officer's final decision; or, 

(ii) File suit in an appropriate court within 
ninety (90) days from such date; or, 

(iii) File suit within one year af^er the date 
of the contracting officer's final decision if 
the Contractor had provided notice of intent 
to file suit within ninen- (90) days following 
the date of the contracting officer's final 
decision. 

(3) The agency head, on a non-delegable 
basis, may determine that urgent or 
compelling circimistances do not permit 
awaiting the filing of suit in an appropriate 
court, or the rendering of a decision by a 
court of competent jurisdiction or Board of 
Contract Appeals. In that event, the agency 
head shall notify the Contractor of the urgent 
or compelling circumstances. 
Notwithstanding subparagraph (g)(1) of this 
clause, the Contractor agrees that the agency 
may use, modify, reproduce, release, 
perform, display, or disclose computer 
software marked with (i) government purpxise 
legends for any purpose, and authorize others 
to do so; or, (ii) restricted or special license 
rights for government purposes only. The 
Government agrees not to release or disclose 
such software unless prior to release or 
disclosure, the intended recipient is subject 
to the use and non-diadosure agreement at 
227.40^7; or, is a govenuaent contractor 
receiving access to the aoftwara for 
performazioe of a Govenmwnt contract that 
contains the clause at 252.227-7025, 
"Limitations on the Use or Disclosure of 
Government Furnished Information Marked 
irith Restrictive Legends.** The agency head's 
detennination may be made at any time after 
the date of the contracting officer's final 
decision and shall not affect ^e CootFactor's 
right to damages against the United States, or 
other relief provided by law, if its asserted 
restrictions are ultimately upheld. 

(h) Final disposition of appeal or suit If 
the Contractor appeals or files suit and if. 



upon final disposition of the appeal or suit, 
the contracting officer's decision is— 
(1) Sustained—: 

(1) Any restrictive marking on such 
computer sofhvare shall be struck or 
corrected at the Contractor's ex{>ense or 
ignored; and, 

(ii) If the asserted restriction is found not 
to be substantially justified, the Contractor 
shall be liable to the Govenmient for 
payment of the cost to the Government of 
reviewing the asserted restriction and the 
fees and other expenses (as defined in 28 
U.S.C 2412(d)(2)(A)) incurred by the 
Government in challenging the restriction, 
unless special circumstances would make 
such payment unjust. 

(2) Not sustained — 

(i) The Government shell be bound by the 
asserted restriction; and, 

(ii) If the challenge by the Government is 
found not to have been made in good faith, 
the Government shall be liable to the 
Contractor for payment of fees and other 
expenses (as defined in 28 U.S.C. 
2412(d)(2)(A} incurred by the Contractor in 
defending the restriction. 

(i) F/ow doMTi. The contractor shall insert 
this clause in all contracts, purchase orders, 
and other similar instruments with its 
subcontractors or suppliers, at any tier, who 
will be furnishing computer software to the 
Government in the performance of this 
contract. The clause may not be altered other 
than to identify the appropriate parties. 
(End of clause) 

23. Section 252.227-7020 is revised to 
read as follows: 

S 2S2.227-7020 Rights in special works. 

As prescribed in 227.405-3, 
227.406(a) and 227.505(a), use the 
following clause: 

RIGHTS IN SPECIAL WORKS (XXX 1994) 

(a) AppIicabUity. The clause applies to 
works first created, generated, or produced 
and required to be delivered under this 
contract. 

(b) Definitions. As used in this clause: 

(1) Computer dato bose means a collection 
of data recorded in a form capable of being 
processed by a computer. The term does not 
include computer software. 

(2) Computer program means a set of 
instructions, rules, or routines recorded in a 
form that is capable of causing a computer to 
perform a specific operation or series of . 
operations. 

(3) Computer software means computer 
programs, source code, source code listings, 
object code listings, design details, 
algorithms, processes, flow charts, formulae 
and related material that would enable the 
software to be reproduced, recreated, or 
recompiled. Computer software does not 
include computer data bases or computer 
software documentation. 

(4) Computer software documentation 
means onvser's mantials. user's manuals, 
installation instructions, operating 
instructions, and other similar items, 
regardless of storage medium, that explain 
the opabilities of the computer software or 
provide instructions for using the software. 
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(5) Unlimited ri^ts means the rights to 
use. modify, reproduce, perform, display, 
release, or disclose a work in whole or in 
part, in any manner, and for any purpose 
whatsoever, and to have or authorize others 
to do to. 

(6) The term works includes computer data 
bases, computer software, or computer 
software documentation; literary, musical, 
choreographic, or dramatic compositions: 
pantomimes; pictorial, graphic, or sculptural 
compositions; motion pictures and other 
audiovisual compositions; sound recordings 
in any medium; or, items of similar nature. 

(c) License rights. (1) The Government shall 
have unlimited rights in works first 
produced, created, or generated and required 
to be delivered under this contract. 

(2) The contractor shall assign to the 
Government copyright in all works first 
produced, created, or generated and required 
to be 'delivered under this contract. The 
contractor, unless directed to the contrary by 
the contracting officer, shall place the 
following notice on such works: 

{Year date of deliver^') United States 
Government, as represented by the Secretary 
of [department). All rights reserved." 
For phonorecords. the marking shall be 
replaced by a "P". 

(3) The contractor grants to the 
Government a royalty free, worldwide, 
nonexclusive, irrevocable license to 
reproduce, prepare derivative works from, 
distribute, perform, or display, and to have 
or authorize others to do so. the contractor's 
cop>Tighted works not first produced created, 
or generated under this contract that have 
been incorporated into the works deliverable 
under this contract. 

(d) Third party copyrighted data. The 
contractor shall not incorporate, without the 
UTitten approval of the contracting officer, 
any copyrighted works in the works to be 
delivered under this contract unless the 
contractor is the cop\Tighl owner or has 
obtained for the Government the license 
rights necessar>' to perfect a license of the 
scope identified in paragraph (c)(3) of this 
clause and. prior to delivery of such works — 

(1) Has affixed to the transmittal document 
a statement of the license rights obtained; or. 

(2) For computer software, has provided a 
statement oT the license rights obtained in a 
form acceptable to the contracting officer. 

(e) Indemnification. The contractor shall 
indemnify and save and hold harmless the 
government, against any liability, including 
costs and expenses. (1) for violation of 
proprietary rights, copyrights, or rights of 
privacy or publicity, arising out of the 
creation, delivery, use. modification, 
reproduction, release, performance, display, 
or disclosure of any works furnished under 
this contract, or (2) based upon any libelous 
or other unlawful matter contained in such 
works. 

(f) Government furnished information. 
Paragraphs (d) and (e) of this clause are not 
applicable to information furnished to the 
contractor by the Government and 
incorporated in the works delivered under 
this contract. 



(End of clause) 

252^-7021 [AmendecQ 

24. Section 252.227-7021 is amended 
by revising the introductory text to read 
'*As prescribed in 227.405-2(a). use the 
following clause:*'. 

252^7-7022 (AmendMg 

25. Section 252.227-7022 is amended 
by^ revising the introductory text to read 
"As prescribed in 227.407-1 (a), use the 
following clause:**. 

252.227-7023 [Ammided] 

26. Section 252.227-7023 is amended 
by revising the introductory text to read 
"As prescribed in 227.407-l(b). use the 
following clause:**. 

252^-7024 [Amended] 

27. Section 252.227-7024 is amended 
by revising the introductory text to read 
"As prescribed in 227.407-3. use the 
following clause:**. 

28. Section 252.227-7025 is added to 
read as follows: 

2522.227-7025 Limitations on the uea or 
disclosure of Government furnished 
Information marked with restrlctfve legends. 

As prescribed in 227-403-6(d) or 
227.503-6(e). use the following clause: 

UMFTATIONS ON THE USE OR 
DISCLOSURE OF GOVERNMENT 
FURNISHED INFORMATION MARKED 
WITH RESTRICTIVE LEGENDS (XXX 1994) 

(a) (1) For contracts requiring the delivery 
of technical data, the terms limited rights and 
government purpose rights are defined in the 
••Rights in Technical Data — Noncommercial 
Items" clause. 252.227-7013. 

(2) For contracts that do not require the 
delivery of technical data, the terms 
government purpose rights and restricted 
rigfits are defined in the ''Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Docimjentation" clause, 252.227-7014. 

(3) For Small Business Innovative Research 
program contracts, the terms limited rights 
and restricted rights are defined in the clause 
at 252.227-7018. "Rights in Noncommercial 
Technical Data and Computer Software- 
Small Business Innovative Research 
Programs.*' 

(b) Technical data or computer software 
provided to the contractor as Government 
furnished information (GFI) under this 
contract may be sub)ect to restrictions on use, 
modification, reproduction, release, 
performance, display, or further disclosure. 

(1) GFI marked mth limited or restricted 
rights legends. The contractor shall use. 
modify, reproduce, p er form , or display 
turhnical data received from the Government 
with limited rights legends or computer 
software received with restricted rights 
legends only in the perfonnanoe of this 
contract The coDtrector shall not^ without 
the express written pennission of the party 
whose name appears in the l^end. release or 
disclose such data or software to any person. 



(2) GFI marked with Government purpose 
rights legends. The contractor shall use 
technical data or computer software received 
from the Government with Government 
purpose righU legends for Government 
purposes only. The contractor shall not, 
without the express written permission of the 
party whose name appears in the restrictive 
legend, use, modify, reproduce, release, 
perform, or display such data or software for 
any commercial purpose or disclose such . 
data Of software to a person other than its 
subcontractors, suppliers, or prospective 
subcontractors or suppliers, who require the 
data or software to submit offers for. or 
perform, contracts under this contract. Prior 
to disclosing the data or software, the 
contractor shall require the persons to whom 
disclosure will be made to complete and sign 
the non-disclosure agreement at DFARS 
227.403-7. 

(3) GFI marked with specially negotiated 
license rights legends. The contractor shall 
use. modify, reproduce, release, perform, or 
display technical data or computer soft^vare 
received from the Government with specially 
negotiated license legends only as permitted 
in the license. Such data or software may not 
be released or disclosed to other persons 
unless permitted by the license and. prior to 
release or disclosure, the intended recipient 
has completed the non-disclosure agreement 
at 227.403-7. The contractor shall modify 
paragraph l.(c) of the disclosure agreement to. 
reflect the recipient's obligations regarding 
use. modification, reproduction, release, 
performance, display, and disclosure of the 
data or software. 

(c) Indemnification and creation of third 
party beneficiary rights. The contractor 
egrees: 

(1) To indemnify and hold harmless the 
Government, its agents, and employees from 
every claim or liability, including attorneys 
fees, court costs, and expenses, arising out of, 
or in any way related to. the misuse or 
unauthorized modification, reproduction, 
■release, perfonnance, display, or disclosure 
of technical data or computer software 
received from the Government with 
restrictive legends by the contractor or any 
person to whom the contractor has released 
or disclosed such data or software. 

(2) That the party whose name appears on 
the restrictive legend, in addition to any 
other rights it may have, is a third party 
beneficiary who has the right of direct action 
against the contractor, or any person to 
whom the contractor has released or 
disclosed such dau or software, for the . 
unauthorized duplication, release, or 
disclosure of technical data or computer 
software subject to restrictive legends. 

(END OF CLAUSE) 

2S2J227-702e [AmMidad] 

29. Section 252.227-7026 is amended 
by revising the introductory text to read 
"As prescribed in 227.403-8(a). use the 
following clause:**. 

252^-7027 (Amentfedl 

30. Section 252.227-7027 is amended 
by revising the introductory text to read 
"As prescribed in 227.403-8(b), use the 
following clause:**. 
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31. Section 252,227-7026 is revised to 
read as follows: 

252.227-7028 Technical dati or eomputar 
software pre vtousty det i ve f a d to the 

Government 

As prescribed in 227.4C3-6(e) or 
227.503-6(0. use the following 
provision: 

TECHNICAL DATA OR COfiPUTER 
SOFTWARE PREVIOUSLY DELIVERED TO 
THE GOVERNMENT (XXX 1994) 

Tht offeror sLal! attach to its offer an 
identifiCatioD cf all docxusentf or others 
medis incorporating t technical data or 
computer software it lotejids to deliver under 
this contract wiifa other than uniimit«l rights 
tha: are identical or substaritially similar to 
dca.imen:<: or other media that the offeror has 
prodjced for. delivereu to, or is obligated to 
deliver to the Govbrnmect under any contract 
or subcontract. The attachment shall 
identify — 

(a} The con*j3c'. cuirber under which the 
data or softwaire wtrt produced; 

[b] The corf-ci-t D^jir.be: under which, and 
the riamt and address cf the organization to 
whom, ihe data or software were most 
recently delivered or will ht delivered; and 

(Ci /^ny iimiiatioiis od the Government's 
rights to use or disdose the data or softv»^are, 
including, when applicab]e. ideDtifi cation of 
the earliest date the limitailcns expire. 

(End of Provisior) 

252.227-7029 [Removed] 

32. Section 252.227-7029 is removed 
and reserved. 

252^7-7030 lAmerded] 

33. Section 252.227-7030 is amended 
by re vising the introductory text to read 
"As prescribed in 227.403-6(f)(l), use 
the following clause:". 

252.227-7031 [Removed aftd Reserved] 

34. Section 252.227-7031 is removed 
and reserved. 

252.227-7032 [Removed and Reserved] 

35. Section 252.227-7032 is removed 
and reserved. 

252^7-7033 [Amended] 

36. Section 252.227-7033 is amended 
by re\i.-ing the introductory text to read 
'•As pje-cribed in 227.407(c), use the 
folio. ving clause:**. 

252.227-703e [Amended] 

37. Section 252.227-7036 is amended 
by re\ising the introductory text to XBad 
"As prescribed in 227.403-6(f)(2), use 
the following clause:**. 

252.227-7037 [A m ended ] 

38. Section 252.227-7037 is amended 
by revising the introdudory text to read 
*'As prescribed in 227.403]6(f)(3). use 
the following clause:*'. 

|FR Doc 94-14321 Filed e-17-M; a«4S am] 
afLLMG oooc aaiMi-M 



DEPARTMENT OF THE INTERIOR 

fi8h and WiNfiUe Service 

50CFRPar117 

Notice of Availability of Draft 
Modificatlona to ttie Recovery Actk>n 
Plan for the Recovery Implementation 
Program for the Endangered Ftsh 
Speciea in the Upper Colorado Rtver 
Basin 

agency: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of document availability. 



SUMMARY: The U.S. Fish and Wildlife 
Service (Service) announces the 
availability for pubHc review of draft 
modifications to the Recovery 
Implementation Program Recovery 
Action Plan (RIPRAP) dated October 15, 

1993. The RIPRAP identifies specific 
fictions and timefi'ames currently 
believed to be necessary to recover the 
endangered fish in the most expeditious 
manner possible in the Upper Colorado 
River Basin (Upper Basin). The Upper 
Basin is defined as the Colorado River 
drainage upstream of Lake Powell, with 
the exception of the San Juan River 
drainage. The RIPRAP will serve as a 
measure of accomplishment so the 
Recovery Program can continue to serve 
as the reasonable and prudent 
alternative to avoid the likelihood of 
jeopardy to the continued existence of 
the endangered fish for projects 
undergoing section 7 consultations. 
Critical habitat for the endangered fish 
was formally designated on April 20» 

1994. The Recovery Program is also 
intended to serve as the reasonable and 
prudent alternative to avoid the likely 
destruction or adverse mocfification of 
critical habitat. Therefore, modifications 
to the RIPRAP are being proposed so the 
Recoveiy Program can serve as the 
reascHiable and prudent alternative to 
avoid adverse nxxiification to critical 
habitat as well as to avoid the likelihood 
of jeopardy resulting fi-om depletion 
impacts of new projects and all existing 
or past impacts related to historic water 
projects with the exception of the 
discharge by historic projects of 

. pollutants such as trace elements, heavy 
metals, and pesticides. Hie proposed 
modifications were developed by FWS 
in coordination with ^ Recoveiy 
Program's Management Committee. Hie 
Service solidts review and comment 
bom the public on the draft cbanges to 
the RIPRAP. 

DATES: Comments on tiie revised 
RIPRAP most be rBcei\'ed CO or before 
August 4. 1994. 



ADDRESSES: Persons wishing to review 
the draft RPRAP modifications may 
obtain copies by contacting the 
Assistant Regiocia] Director— Ecological 
Services U.S. Fish and Wildlife Service, 
P.O. Box 25486. Denver Federal Center. 
Denver, Colorado 80225; FAX (303) 
236^27. Written comments should be 
sent to the address given above. 
Comments received are available upon 
request for public inspection, by 
appointment, during normal business 
hours at the above address. 
FOR FURTHER INFORMATION COKIACT: Mr. 
Robert Jacobsen (see above address), 
telephone (303) 236-6169. 

SUPPLEMENTARY INFORMATION: 

Background 

Four native fish species that inhabit 
the Colorado River Basin are federally 
listed as endangered: the Colorado 
sqawfish [Ptychocbeilus lucius], 
humpback chub [Gila cypbc), bon}tail 
(Gila elegans], and razorback sucker 
(Xyrauchen texanus). Each of these four 
species was once abundant in the Upper 
Basin; however, they have declined in 
numbers and are now threatened with 
extinction from their natural habitat. 
Factors accounting for the current status 
of these species include direct loss of 
habitat, changes in water Dow and 
temperature regimes, blockage of 
migration routes, and interactions with 
introduced (nonnative) fish species. The 
Fish and Wildlife Sendee (Service) has 
maintained since 1978 that a jeopardy 
situation exists in the upper Colorado 
River basin and that actions must be 
taken to reverse the decline of 
endangered fish populations and 
habitat. The Service has described this 
conclusion through section 7 of the 
Endangered Species Act (Act) in over 
224 biological opinions on project 
impacts on the endangered fish in the 
Upper Basin. 

In 1988, the Governors of Colorado, 
Utah, and Wyoming, the Secretary of the 
Interior, and the Administrator of the 
Western Area Power Administration 
entered into a cooperative agreement to 
implement the Recovery 
Implementation Program for 
Endangered Fish Species in the Upper 
Colorado River Basin (Recovery 
Program). The purpose of the Recovery 
Prc^ram is to recover the four 
andangered fish in the Upper Colorado 
River Basin while providing for futxire 
water development to proceed in 
oomplianoe with the Endangered 
Species Act, Interstate Compacts, and 
State law. Participants in thie Recovery 
Program include the Semce, the Bureau 
of Reclamation, the States of Utah, 
Wyoming, and Colorado, the Western 
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Lakeland to the Tampa-St. Petersbuig- 
Clearwater^ Florida television market. 

Initial Regulatory Flexibility Analysis 

4. The Commission certiHes that the 
Regulatory Flexibility Act of 1980 does 
not appiy to this rulemaking proceeding 
because if the proposed rule amendment 
is promulgated* there will not be a 
signiHcant economic impact on a 
substantial number of small business 
entities, as defined by § 601 (3) of the 
Regulatory Flexibility Act. A few cable 
television system operators will be 
affected by the proposed rule 
amendment The Secretary shall send a 
copy of this Notice of Proposed Rule 
Making, including the certification, to 
the Chief Counsel for Advocacy of the 
Small Business Administration in 
accordance with paragraph 603(d) of the 
Regulatory Flexibility Act. Pub. L. No. 
96-354, 94 Stat 1164, 5 U.S.C. §601 et 
seq. (1981). 

Ex Parte 

5. This is a non-restricted notice and 
comment rule making proceeding. Ex 
parte presentations are permitted, 
provided they are disclosed as pro\ided 
in the Commission *s Rules. See 
generaUv^l CFR §§ 1.1202, 1.1203 and 
1.1206(a). 

Comment Dates 

6. Pursuant to applicable procedures 
set forth in §§ 1.415 and 1.^19 of the 
Commission's Rules, interested parties 



may file comments on or before 
September 14« 1994. and reply 
comments on or before October 14, 
1994. All relevant and timely comments 
will be considered before final action is 
taken in this proceeding. To file 
formally in this proceeding, participants 
must fite an original and four copies of 
all comments, reply comments, and 
supporting conunents. If participants 
want each Commissioner to receive a 
personal copy of their comments, an 
original plus nine copies must be filed. 
Comments and reply comments should 
be sent to the Office of the Secretary, 
Federal Communications Commission, 
Washington, D.C 20554. CommeiUs and 
reply cx>mments will be available for 
public inspection during regular 
business hours in the FCC Reference 
Center (Room 239) of the Federal 
Communications Commission, 1919 M 
Street. NW., Washington, D;C. 20554. 

7. Accordingly, this action is taken by 
the Chief, Cable Services Bureau, 
pursuant to authority delegated by 
§ 0.321 of the Commission's Rules. 

List of Subjects in 47 CFR Part 76 

Cable television. 
Federal Communications Commission. 
WilUam H. Johnson, 
Acting Chief. Cable Services Bureau. 
[FR Doc 94-20656 Filed 6-24-^: 8:45 am| 
BILUNG CODE •712-01-F 



DCPAWTMENT OF DEFENSE 

48 CFR Parts 211, 227, and 252 

Defense Federal Acquisition 
Regulation Supplement; Rights In 
Technical Data 

AGENCY: Department of Defense. 
ACTION: Proposed rule; extension of 
conunent period. 

SUMMARY: This document extends the 
public comment period for the proposed 
rule on Rights in Technical Data that the 
Department of Defense had published 
on June 20. 1994 (59 FR 31584), 
DATES: Comments on the proposed rule 
should be submitted in writing to the 
address shown below on or before 
September 9. 1994, to be considered in 
the formulation of a final rule. 
ADDRESSES: Interested parties should 
submit written comments to: Deputy 
Director, Major Policy Initiatives. 
PDUSD (A&T) DP; ATTN: Ms. Angelina 
Moy: 1211 S. Fern Street. Room C-109. 
Arlington. VA 22202-2808. Please cite 
DAR Care 91-312 in all correspondence 
related to this proposed rule. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Angehna Moy. telephone (703) 604- 
5386, 

Claudia L. Naugle, 
Deputy Director, Defertse Acquisition 
. Begulations Council 

IFR Doc. 94-20969 Filed 5-24-94; 8:45 am] 
BilUNG CODE 8 0 00 4M I t 
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the assessments. Reclamation will take 
all jiecessary actions to prevent the 
delivery of irrigation water to ineligible 
land. - : - - - 

The Department of the Interior has 
determined that the proposed rule does 
not constitute a significant regulatory 
action under Executive Order 12866 
because it will not: (1) have an annual 
effect on the economy of $100 million 
or more or adversely affect in a material 
way the economy^ a sector of the 
economy, producti\dty. competition, 
jobs, the envirohment. public health or 
safety, or State, local or tribal 
governments or communities; (2) create 
a serious inconsistency or otherwise 
interfere with an action taken or 
planned by another agency; (3) 
materially alter the budgetary impact of 
entitlements, grants, user fees, or loan 
programs or the rights and obligations of 
recipients thereof; or (4) raise novel 
legal or policy issues arising out of legal 
mandates, the President's priorities, or 
the principles set forth in the executive 
order. 

National Environmental Policy Act 

Neither an environmental assessment 
nor an environmental impact statement 
is required for this rulemaking because, 
pursuant to 40 CFR 1508.4 and 
Departmental Manual part 516 DM 6. 
Appendix 9, § 9.4. A.l. this action is 
categorically excluded from the 
pro\isions of the National 
Environmental Policy Act- 

Paperwork Reduction Act 

The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget as is required 
by 44 U.S.C. 3501 et seq. and assigned 
clearance numbers 1006-0005 and 
1006-0006. 

Small Entity Flexibility Analysis 

The proposed rule will not have a 
significant economic effect on a 
substantial number of small entities. 

Civil Justice Reform 

The Department of the Interior has 
certified to the Office of Management 
and Budget that this proposed rule 
meets the applicable standards provided 
in sections 2(a) and 2(b)(2) of Executive 
Order 12778. 

Authorship 

This proposed rule was prepared by 
staff in the Reclamation Law 
Administration Branch, D-5640. Bureau 
of Reclamation, Denver, Colorado. 



List of Subiecto in 43 CFR Part 426 

Administrative practice and 
procedure, Irrigation* Reclamation, 
Reportiiig and recordkeeping 
requirements. 

For the reasons stated in the 
preamble, it is proposed to amend 43 
CFR Part 426 as follows: 

Dated: May 16. 1994. 
Elizabeth Ann Rieke, 

Assistant Secretary— Water and Science. 

PART42S-RULES AND 
REGULATIONS FOR PROJECTS 
GOVERNED BY FEDERAL 
RECLAMATION LAW 

1. The authority citation for Part 426 
is revised to read as follows: 

Authority: 43 U.S.C. 371-383; 43 U.S.C 
390aa-390z2-l; 31 U.S.C. 9701. 

2. Section 426.24 is redesignated as 
§ 426.25, and new section 426.24 is 
added to read as follows: 

§ 426.24 Assessments of administrative 
costs. 

(a) Forms submittal. A district will be 
assessed for the administrative costs 
described in paragraph (e) of this 
section when irrigation water has been 
delivered to landholders that did not 
submit certification or reporting forms 
prior to the receipt of irrigation water in 
accordance with § 426.10(e). The 
assessment will be applied on a yearly 
basis in each district for each direct and 
indirect landholder that received 
irrigation water but iailed to comply 
viith § 426.10(e). 

(b) Forms corrections. Where 
corrections are needed on certification 
or reporting forms, the requirements of 
§ 426.10(a) will be deemed to have been 
met so long as the district provides 
corrected forms to the Bureau of 
Reclamation within 45 days of the date 
of the Bureau's written request for 
corrections. A district will be assessed 
for the administrative costs described in 
paragraph (e) of this section when 
corrected forms are not provided within 
this 45-day time period. The assessment 
will be applied on a yearly basis in each 
district for each direct and indirect 
landholder for whom corrected forms 
are not provided within the applicable 
45-daf time period. 

(c) Parties responsible for paying 
assessments* Districts shall be 
responsible for payment oT the 
assessments described in paragraphs (a) 
and (b) of this section. 

(d) Disposition of assessments. The 
administrative costs assessed and 
collected pursuant to paragraphs (a) and 
(b) of this section will be deposited to 



the general fund of the United States 
Treasury as miscellaneous receipts. 

(e) Assessment for administrative 
costs. The assessment for administzitive 
costs shall initially be set at $260. This 
is based on an average of the direct and 
indirect costs the Bureau of Reclamation 
incurs performing activities to obtain 
certification or reporting forms from 
landholders that failed to submit such 
forms prior to receipt of irrigation water 
and form corrections that are not 
submitted by the designated due date 
This initial $260 assessment for 
administrative costs will be reviewed at 
least once every 5 years and adjusted, if 
needed, to reflect new cost data based 
upon the Bureau's costs for 
communicating with district 
representatives and landholders to 
obtain missing or corrected forms; 
assisting landholders in completing 
certification or reporting forms for the 
period of time they were not in 
compliance with the form requirements: 
performing onsite visits to determine if 
irrigation water deliveries have been 
terminated to landholders that failed to 
submit the reqtiired forms; and 
performing other activities necessar>' to 
address form violations. Notice of the 
revised assessment for administrative 
costs will be published in the Federal 
Register in December of the year the 
data are reviewed. 

[FR Doc. 94-15509 Filed 6-27-94; 8:45 ami 
aiLUNG CODE 4310^S4-P 

DEPARTMENT OF DEFENSE 

48 CFfi part 211, 227, artd 252 

Federal Acquisition Regulation 
Supplement; Rights In Technical Data 

AGENCY: Department of Defense (DoD). 
ACTK)N: Correction of proposed rule 
with request for comments. 

SUMMARY: This action is to correct the 

address for submission of written 

comments for the proposed rule on 

Rights in Technical Data* which was 

published in the Federal Register on 

June 20, 1994 (59 FR 31584). 

FOR FURTHER INFORMATION CONTACT: 

Ms. Angelena Moy, telephone (703) 

604-5385/6. 

Qaudia L. Naugle, 

Deputy Director, D^ense Acquisition 

Regulation Council. 

Accordingly, the Department of 
Defense is correcting the proposed rule 
on Rights in Technical Data as follows: 

On page 31584, column 3, the first 
sentence of the paragraph entitled 
ADDRESSES: is corrected to read: 



FeAmi Ri^irtcr / Vol. 59, Na 123 / Tbesilay, |ta>e 28, 1994 / Proposed Roles 



''Interested parties should sutmit 
written mmments to: D^uty nireclor 
Major Polic>' Initiatives, 1211 S. Fem 
St , Room C-109, Arlington, VA 22202- 
2808, ATTN: Ms. Angeleaa Moy, 
OUSDA (A&T)/DDP/* 

IFR Doc. d4-l ^7 Filed 8:45 am) 



NATIONAL AERONAimCS AWO 
SPACE AOMNtSTRATION 

46 CFR Parts 1831 aivd 18S2 

Revision to NASA FAR Suppleroefil 
Coverage on Precontract Costs 

agency: OfSce of Procurement, 
Procurement Polic\' Division, National 
Aeronautics and Space Administration 
(NASA), 

ACDOft: Notice of proposed nilemaking. 

SUMMARY: This rule proposes to amend 
the regulations pertaining to prectmtract 
costs to specify the content of letters to 
contractors which authorize the 
incurrence of precOTtrad costs, rnske 
clear the circumstances when 
precontract costs would be appropriate, 
and clarify that precontract costs «e not 
allowable unless the clause 'TrecoBtract 
Costs" is included in the contract. In 
addition, the proposed rule revises the 
prescription for the clause to allow its 
use in oth^ than cost-reimbursement 
contracts. Also, the rule proposes to 
change the title of that clause from 
*'Date of Incurrence of Costs" to 
•'Precontract Costs" to more aocmtely 
reflect its purpose. 

DATES: Comments must be received on 
or before August 29, 1994. 
ADDRESSES: Submit comments to Mr. 
Joseph Le Cren, Contract Pricing and 
Finance Divisicm (Code HC), QffiGe of 
Procurement NASA Headquarters, 
VVashington, DC 20546. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Joseph Le Cren, (202) 358-^)444. 

SUPPLEMENTARY INFORMATION: 

Background 

Although NASA has used 
authorization letters for precontract 
costs for many years, there has been 
little standardization &i the contests of 
the letters. In addition, the curreiit 
NASA FAR Supplement eovenge at ' 
1831.205-32 does not fluke it dear 
when the use of preconteact costs would 
be appropriate, or that the clause at 
1852^1-70 is required to be in the 
contract in order far precontract corts to 
be alkMfval^. In additkm. the daiMe 
prescriptkm incoRectly stales thai the 
clause on^ should go ift coal- 



reimhttiseflMQl coaUacts. The danse 
would also be applici^le to fixed-price 
incentive or redeterminable contracts 
and to terminated firm-fixed price 
contracts, as tbe cost principles at (FAR) 
48 CFR Subpart 31 .2 woiild be 
applicable. The proposed rule specifies 
the infenaatioB to be teduded in 
precontract cost avthwizatioB letters to 
contractors, identifies when the aee ol 
precontract costs would be approfHiate, 
as well as requires the clause at 
1852.231-70 bfe used for precontract 
costs to be allowable. The pn^oeed rule 
also retities the dause at 1852.231-70 
fiom the "Date oS IncaxreBce of Costs" 
to "Precontract Costs'* to more 
accurately reflect the purpose of the 
clause. 

Impact 

NASA certifies that this regulation 
will not have a significaDi economic 
impact on a substantial number of small 
entities xmder Regulatory Flexibility Act 
(5 U.S.C. 801 et seq.). This rule does not 
impose any reporting or lecord keeping 
requirements subject to the Paperwork 
leducticm Act. 

List of Subjects fai 48 CFK Parts 1831 
and 1852 

GovemBoent procureoienl. 
ToBiLuedttca, 

DepmiyAssocMJteAdministmkirfer 

Procurement. 

Accordingly, 48 CFR Parts 1831 and 
1852 are proposed to be amended as 

follows: 

1. The authority dtation for 48 CFR 
Parts 1831 and 1852 continues to read 
as follows: 

Authority: 42 U^.Q 2473(cMll. 

PART 1831— CONTRACT COST 
PRINCm.ES AND PROCEDURES 

2. Section 1831.205-32 is revised to 
read as (oUows: 

1831.205-32 Piecontract costs. 

(a) The authoriz^on of precontract 
costs is not ercouiaged and shall be 
panted aoiy yfhen there will be a sde 
soooe award or a single othfor has 
been seWrrtad for negotiations as the 
result of a oooqwtitive prootfeneBt, the 
crteria at {JF/JQ 48 CFR 31 .2^-^ 2 are 
met, and a written request and 
(ustification has been satafldtlad to and 
approved bf the psuuneiue nt officer. 
The justificatidB shall (1) substntiate 
the naoesdty far ^ coBtnctor to 
proceed prior to cratxact award, (2) 
specify the start dale (tf SBch oootract4» 
effort, (3) identify total esthMtad 
tlnw of the advanced efiort* and (4) 
specify Aw cast Mmilatian. 



(b) AudiOTizaticB to the contractor to 
incur precntract costs shaB be in 
writing and slial] O) specify the start 
date of incurrence of such costs, (2) 
specify a limitati<m on the total amount 
of precontract costs which may be 
inoixied, (3) state that the costs are 
allowdUe only to the extent they would 
have been if incuned afier the contract 
had been entered into, and (4) state that 
the Govenunent is under no obligation 
to reimburse the contractor for any costs 
unless a ccKitract is awarded. 

(c) Precontract costs shall not be 
allowable unless the clause at 1852.231- 
70, Precontract Costs, is induded in the 
contract. 

3. Section 1831^5-70 is revised to 
read as follows: 

1831.205-70 Cewfraci c l a use. 

' The contracting officer ^all insert the 
dame at 1852.231-70, Precontract 
Costs, in contracts for which specific 
coverage of precontract costs is 
autfMTrized under 1831.205-32. 

4. Section 1852.231-70 is revised to 
read as follows: 

1852.231-70 Pf eco n iract costs. 

As prescribed in 1831.205-70, insen 
the faUowing clause: 

PMOBOtrad Casts 

(XXX 19XX) 

The contractor shall be enUUed to 
reimbursement for costs incurred on or after 

in an amount not to exceed 

$ - that, If tecnrred after this contract 
bad been entered into, would have been 
reimbursable under this contract. 

(End of clause) 

IFR Doc. 94-15608 FiM e-27-e4; 8:45 ami 

lajjNG oboe 7st(ve»-M 



DEPARTMBfT OF TRANSPORTATION 

National Highway Traffic Saiety 
Administration 

49 CFR Part 575 

podtet Na 81-88; Notice 03] 

RIN 2t27-AC84 

Conaumer Information Regulations; 
Federal Uotor VeMde Safety 
Standards; RoUover Pre ven^ 

AGENCY: National Ifighway Traffic 
Safety Administration (NHTSAl, DOT. 
ACTION: Notice of proposed ndemdang 
(Consumer Information Regulation); 
Termination of rulemaking (Federal 
Motor Vehicle Safety Standard). 

aoiMIARV: As part of its coBoprehensive 
efteu to address the imblera of 
vehide roNover, this agency is 



Listing of Public Commentors 



1. AERO Gear Incorporated 

2 . American Bar Association 

3 . American Gear Manufacturers Association 

4. Associated Aerospace Activities Incorporated 

5. Bell Helicopter TEXTRON 

6. British Defence Staff Washington 

7 . Business Software Alliance 

8. COGR (Council on Governmental Relations) 

9 . Columbia Gear Corporation 

10. DERCO Industries, Incorporated 

11. DOW Corning 

12 . Dube • , Barry 

13. Electro-Methods, Incorporated 

14. FMS Corporation 

15 . Grey Associates 

16. HUGHES 

17. IDCC (Integrated Dual-use Commercial Companies) 

18. Independent Defense Contractor Association 

19. Jo-Bar Manufacturing Corporation 

20. Kaye, Scholer, Fierman, Hays & Handler 

21. M/A COM, Incorporated 

22. Management Consulting 

23. Motorola 



24. 


Multi-Industry Associations 


25. 


Oja, Richard W. 


26. 


Overton Gear and Tool Corporation 


27. 


Pacific Sky Supply Incorporated 


28. 


Precision Gear Incorporated 


29. 


Process Gear 


30. 


Proprietary Industries Association 


31. 


Reliance Gear Corporation 


32. 


Saxon Corporation 


33 . 


Seidman & Associates, P.C. 


34. 


Shipbuilders Council of America 


35. 


Sidley & Austin 


36. 


Software Publishers Association 


37. 


SPECO Corporation 


38. 


SRI International 


39. 


UNC (The Aviation Company) 



Total number of Public Coxnmentors » 39 




AERO GEAR INC. 



1050 Day Hill Road. Windsor, Connecticut 06095 Tel. (203) 688-0888 

August 1, 1994 

Mr. Robert Donatuti 

Deputy Director for Major Policy Initiatives 

1200 S. Fern St. 

Arlington, VA 22202-2808 

Attn: Ms. Angelena Moy, OUSD (A&T)/DDP 

Subject: DAR case 91-312 



Dear Mr. Donatuti; 



I am writing to you to respond to your request for comments on the 
proposed changes in regulations governing rights in technical data. 
We do not develop data, but for the past six years have utilized 
technical data provided by the government to produce quality spare 
parts for the government at competitive prices. 

We at Aero Gear are concerned that these changes will negatively 
affect our business opportunities. As a small business, we are 
also concerned that this rule is being promulgated for the benefit 
of large prime contractors at the expense of small business 
competitors for the aftermarket. We are bringing this matter to 
the attention of our elected representatives, in hope that Congress 
will fully review the impact of this change on competition and, 
ultimately, on American taxpayers. 

We are particularly concerned about the following: 

Changes in language making any data developed in the 
performance of a government contract proprietary, thereby 
resulting in less data available. We don*t believe that data 
resulting from development of a defense end product should be 
the property of the OEM. 

Data charged to an indirect pool will become proprietary to 
the OEM. We fully understand the argument that CAS will not 
allow misuse of this flexibility, but still believe that the 
OEM's will find this to offer a loophole. (This is 
demonstrated by the fact that OEM members of the 807 panel 
fought hard to achieve this concession. ) 

We are aware of contentions that these changes will apply only 
to future developments. We are afraid, however, that these 
changes may be applied to system upgrades, contract 
enhancements, etc., and seriously affect the spare parts 
market • 



The more data there is available, the more competition. The more 
competition, the greater the savings to the taxpayer. We, as 
taxpayers, have a right to the savings produced through the 
competition as well as a right to data developed - according to any 
formula - with any of our tax dollars. Approximately 10% of our 
sales volume relies upon available technical data. Though this is 
a small part of our business, it is important that we maintain or 
expand it. 

To summarize, we believe that this proposal will unnecessarily harm 
the ability of qualified small businesses to provide spare parts at 
a cost savings to the taxpayer. By affecting thousands of 
component manufacturers across the country, it will further erode 
the second tier suppliers which form an essential segment of our 
defense industrial base. Finally, it will result in American jobs 
being sent offshore and higher costs that Secretary Perry is hoping 
to avoid.' 

YouryS truly. 



Roger Burdick 



CC: 

Senator Lieberman 
Senator Dodd 
Representative Kennel ly 





1993-94 



CHAIR 
Donald |. Kinlin 
3rd Floor 

2000 Courthouse Plaza, N.E. 
Dayton, OH 45402 
513/443-6922 

CHAIR-ELECT 
lohn B. Miiier 
P.O. Box 213 
Winchester, MA 01890 
617/729-2219 

VICE-CHAIR 
Frank H. Menaker, |r. 
6601 Rockledge Drive 
Bethesda, MD 20817 
301/897-6125 

SECRETARY 
James F. Hinchman 
Room 7065 
441 C Street, N.W. 
Washington. DC 20548 
202/512/5400 

BUDGET AND FINANCE OFFICER 
Laurence Schor 
Suite 410 

1100 Connecticut Avenue, N.W. 
Washington, DC 20036 
202/833-1164 

SECTION DELEGATE 
Marshall 1. Doke, )r. 
5700 Bank One Center 
1 71 7 Main Street 
Dallas, TX 75201 
214/746-5701 

IMMEDIATE AND PREVIOUS 
PAST CHAIRS 
Karen Hastie Williams 
Suite 1100 

1001 Pennsylvania Avenue, N.W. 
Washington, DC 20004-2595 
202/624-2680 

john S. Pachter 
Suite 900 

8000 Towers Crescent Drive 
Vienna, VA 22162 
703/847-6300 




• 



AMERICAN BAR ASSOCIATION 



Section of Public Contract Law 

Writer's Address and Telephone 



P.O. Box 786 

Winchester, MA 01890-4286 
Phone: 617-729-2219 
Fax: 617-721-0808 



COUNCIL MEMBERS 
lose Aguirre 
900 Commodore Drive 
San Bruno, CA 94066-2402 
Rand L. Allen 
1776 K Street, N.W. 
Washington, DC 20006 
Daniel S. Bishop 
360 North Crescent Drive 
Beverly Hills, CA 90210 
Lester Edelman 
6330 Cavalier Corridor 
Falls Church. VA 22044 
Richard L. Farr 
Building II, Area B, Room C7 
Wright-Patierson AFB, OH 45433 
Wendy T. Kirby 
6403 Colesvitle Road. 
Silver Spring, MD 20910 
lohn T. Kuelbs 
7200 Hughes Terrace 
Los Angeles, CA 90045 
Marcia C. Madsen 
1600 M Street, N.W. 
Washington, DC 20036 
Steven M. Porter 
6010 Rockwood Court 
SpringTield.VA 22153 
Lynda Troutman O'Sullivan 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2505 
Colleen A. Preston 
2636 Fort Scott Drive 
Ariington, VA 22202 
Peter L. Wellington 
* 1330 Connecticut Avenue, N.W. 
Washington, DC 20036 

EDITOR, PUBLIC CONTRACT 
LAW lOURNAL 
Matthew S. Simchak 
Washington, DC 

EDITOR. PUBLIC CONTRACT 
NSWSLmBR 
Martin J. Harty 
Fairfax Station, VA 

BOARD OF GOVERNORS LIAISON 
David E. Cardwetl 
Oriando, FL 



^YOUNC LAWYERS LIAISON 
Thomas). Hasty III 
,S. Air Force Academy, CO 

LAW STUDENT LIAISON 
Joseph A. Leavengood 
Albuquerque, NM 

SECTION MANAGER 
Marilyn Neforas 
750 North Lake Shore Drive 
Chicago, IL 60611-4497 
312/988-5596 
FAX: 312/968-6281 



August 18, 1994 



Deputy Director 

Major Policy Initiatives 

ATTN: Ms. Angelena Moy, OUSD (A&T)/DDP 

1200 South Fern Street 

Arlington, Virginia 22202-2808 

Re: DAR Case 91-312, Defense Federal Acquisition 
Regulation Supplement, Rights in Technical 
Data, 59 Federal Register 31, 584 (June 20, 
1994) : . 

Dear Ms. Moy: 

This letter is written on behalf of the Section 
of Public Contract Law of the American Bar Association 
pursuant to special authority extended by the 
Association's Board of Governors for comments by the 
Section on acquisition regulations. The Section consists 
of attorneys and associated professionals in private 
practice, industry and government service. The Section's 
governing Council and substantive committees contain a 
balance of members representing these three segments, to 
ensure that all points of view are considered. In this 
manner, the Section seeks to improve the process of public 
contracting for needed supplies, services and public 
works. The views expressed are those of the Section and 
have not been considered or adopted by the Association's 
Board of Governors or its House of Delegates and 
therefore, should not be construed as representing the 
policy of the American Bar Association. 

On June 20, 1994, the Department of Defense 
("DOD") issued a proposed rule and request for comments to 
revise policies and guidance contained in DFARS 227.4 
(Rights in Data and Copyrights), the corresponding clause 
in DFARS 252.227-7013, "Rights in Technical Data and 
Computer Software", and related sections and clauses. The 
proposed rule reflects recommendations of the Government- 
Industry Technical Data Advisory Committee made pursuant 
to Section 807 of the Fiscal Year 1992/1993 National 



Ms. Angelena Moy 
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Defense Authorization Act. Section 807 required the 
Committee to make recommendations for final regulations to 
implement 10 U.S.C. § 2320, "Rights in Technical Data". 

The Section's comments on several of the 
significant changes made in the proposed rule are set 
forth below, (References to the "Superseded regulation" 
refer to the existing technical data regulations contained 
in DFARS Subpart 227.4 and Part 252 that would be replaced 
by the proposed rule) . 

1. Elimination of "required for performance" 
criteria. 

The proposed regulation addresses our earlier 
concerns and the Section supports the revision. 

The proposed clause set forth at DFARS 
252 • 227-7013 , "Rights in Technical Data — Noncommercial 
Items (XXX 1994)", eliminates the "required for 
performance" criteria previously contained in DFARS 
252.227-7013 "Rights in Technical Data and Computer 
Software (OCT. 1988)" subparagraphs (a) (11), (a) (12) and 
(a) (16). The "required for performance" criteria 
permitted DOD to obtain unlimited rights in technical data 
for items, components or processes developed at private 
expense, if development was "required for the performance 
of a government contract or subcontract." See DFARS 
252,227-7013 "Rights in Technical Data and Computer 
Software (OCT. 1988)", subparagraphs (a) (11) and (b) (1) (i) . 

In earlier comments on the superseded technical 
data regulations, the Section noted that the "required for 
performance" standard overemphasized whether development 
was or was not required under a government contract. 
While ignoring the parties' respective level of funding 
and other factors, including prior contractor commitment 
or expertise in the development effort. The 
now-superseded language potentially impaired rights of 
contractors who developed such items concurrently at 
private expense. As noted in those earlier comments, the 
superseded regulation established a fairly arbitrary 
standard that was not capable of being flexibly and 
practicably applied. 

2. Retention of "source of funds" basis for 
allocation of rights. 

The provisions of the proposed rule contained in 
DFARS 227.403-4(b) and 252.227-7013, "Rights in Technical 
Data — Noncommercial Items (XXX 1994)" subparagraphs (a)(7) 
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through (9), retain the ••source of funds" criteria that 
required determination of the source of funding used to develop 
the items, component or process, and then uses that source of 
funds criteria as the basis for allocating rights between the 
government and the contractor. 

In recommending this change, the Advisory Committee 
correctly noted that 10 U.S.C. § 2320 generally provides for 
the allocation of technical data rights based upon the source 
of the funds used to develop an item, component or process. 
The Section concurs that, to the extent that 10 U.S.C. § 2320 
controls a particular contract, the ••source of funds^^ basis is 
an equitable method to allocate rights to the Government and 
developers of technical data and/or computer software. 

3. The definition of "developed". 

The proposed rule set forth in DFARS 252.227-7013, 
"Rights in Technical Data-Noncommercial Items (XXX 1994)" 
subparagraph (a)(6), retains the essence of the preexisting 
definition of the term "developed" that the superseded 
regulations contained. See DFARS 252.227-7013 "Rights in 
Technical Data and Computer Software (OCT. 1988)" subparagraph 
(a) (10). The superseded regulations used two concepts to 
define "developed"; existence and workability, and the proposed 
regulation retains these concepts. 

Under the proposed regulation, technical data exists 
if an item has been constructed or a process has been 
practiced. Workability requires sufficient analysis or testing 
to show that a process or item has a high likelihood of 
operating as intended. The Section comments that continuation 
of the "existence" and "workability" tests in the proposed 
clause is unduly stringent as a definitive test of "developed" 
in the context of technical data. Under modern "real world" 
conditions, an item or process reasonably can be considered 
developed even where such item or process has not been 
constructed or practiced. Development of aircraft using 
computer simulation and design is an example. 

The Section recommends deleting the requirement that 
the item or process "exist," or at a minimum, adding language 
to the requirement that recognizes that computer simulation or 
modeling can substitute for a physical demonstration of 
"existence." An analogy would be the concept of "reduction to 
practice" in the patent area. 

4, Clarification of "developed at private expense". 

DFARS 252.227-7013, "Rights in Technical 
Data — Noncommercial Items (XXX 1994)" subparagraph (a)(7), as 
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set forth in the proposed rule, provides clarification that 
items, components or processes developed with costs charged to 
indirect cost pools or with non-Government funds will be 
considered as developed at private expense. 

The new rule makes explicitly clear that 
development accomplished with costs charged to indirect cost 
pools or costs not allocated to a government contract, or any 
combination thereof, shall be considered development at private 
expense. The Section considers that the proposed revision is 
consistent with the requirement of 10 U.S.C. § 2320 that 
implementing regulations define the treatment of items, 
components or processes developed utilizing funding from 
indirect costs pools. The Section further comments that the 
proposed revision provides equitable protection to data 
developer's internal background systems and engineering systems. 

The Section supports adoption of the provision as 

proposed. 

5. Creation of fixed "Government Purpose Rights" • 

DFARS 252.227-7013, "Rights in Technical 
Data — Noncommercial Items (XXX 1994)" subparagraph (b)(2), as 
contained in the proposed rule, establishes fixed Government 
Purpose Rights in technical data ("GPR"), where such data are 
developed with mixed Government and private funding. Under 
GPR, the Government obtains a five year (or other negotiated) 
license to use the data for government purposes, including 
competition, but which provides protection to the developer's 
exclusive right to commercialize the data during the period of 
the GPR license. At the end of the fixed five year or other 
negotiated period, the Government receives unlimited rights. 

The superseded technical data rights regulation 
provided the Government with unlimited rights in technical data 
developed with mixed private and governmental funding unless 
the developer requested the exclusive right to commercialize 
and a mutually acceptable license could be negotiated. The 
superseded regulations did not permit such license negotiations 
where the Government anticipated that the data would be needed 
for reprocurement . 

The proposed regulation grants the Government a 
license to use the data for governmental purposes (including 
competition), but simultaneously protects a developer's 
exclusive right to commercialize the data for five years from 
the date of the contract, or other negotiated period. 
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The Section considers that the proposed revision is an 
improvement to the previously existing regulation, but observes 
that automatic translation into unlimited rights for the 
Government upon expiration of the fixed period (thereby making 
the formerly GPR data available on a worldwide basis) may be 
overbroad. The Section recommends that the minimum fixed 
period be enlarged (beyond five years) or that the five year 
period spring from the date of final payment rather than the 
award date of the contract or subcontract. Development 
contracts may span several years, and the data developed under 
such mixed funding contracts may not be "developed*' as defined 
in the regulations until near the end of contract performance. 
Under such circumstances, the date of final payment would be a 
more equitable basis from which to initiate Government Purpose 
Rights. It would minimize the need to negotiate a separate 
period. 

Alternatively, the GPR period should be made 
indefinite to encourage domestic commercialization and to 
provide support for U.S. Industry. To further support U.S. 
Industry the definition at DFARS 52 . 227-7013 ( a) ( 11) should 
exclude disclosure of GPR data outside the United States except 
for evaluation and informational purposes only. 

6. Separate coverage for computer software. 

The Section recommends adoption of the framework as 

proposed. 

DFARS Subpart 227.5 "Rights in Computer Software and 
Computer Software Documentation", as added in the proposed 
regulation, creates new separate coverage for computer 
software. A new clause, DFARS 252.227-7014, "Rights in 
Noncommercial Computer Software and Noncommercial Computer 
Software Documentation (XXX 1994)", is also added. 

Although the proposed separate treatment for computer 
software costs adds additional clauses and regulatory coverage 
to the DFARS, the Section concurs with the Advisory Committee's 
rationale that separate regulatory treatment for computer 
software provides greater flexibility to deal with future 
statutory or technological developments. The Section believes 
that a separate clause and regulation for computer software is 
practical and beneficial. 

7. Private expense determinations. 

Proposed DFARS 227.403-4(b) and 252.227-7013, "Rights 
in Technical Data-Noncommercial Items (XXX 1994)" subparagraph 
(a)(7)(i), provide that determinations of whether data were 
developed at private expense are to be made at the lowest 
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practicable level. The proposed regulation notes that the 
determination of the source of development funds should be made 
at any practical sub-item or sub-component level or for any 
segregable portion of a process. DFARS 227 . 403-4 (b) . 

The Section views the proposed revision as promoting 
more effective and appropriate private expense determinations 
and supports adoption of this provision as proposed. 

8. General comments. 

Some Section members, generally representing technical 
data developers, still consider that there are problems with 
DOD's data rights policy. Conversely, at the other end of the 
spectrum, one commenting Section member (representing primarily 
data replicators and users) considers that the proposed rule 
unduly favors data developers. The Section consensus is that 
the revisions contained in the proposed regulation represent an 
improvement to DOD's existing technical data and computer 
software provisions, strike a difficult balance between private 
and governmental interests in this area, and better support 
long-term private sector investment in technology development 
for DOD and commercial purposes compared to the existing 
regulations . 

CONCLUSION 

The Section respectfully requests that these comments 
be considered in the issuance of a final rule. The Section 
appreciates the opportunity to provide these comments and is 
available to provide additional information or assistance as 
may be required. 



Sincerely, 




Section of Public Contract Law 



cc: Frank H. Menaker, Jr. Council Members 

James F. Hinchman Chair and Vice Chairs 

Laurence Schor Patent and Data Rights Committee 

Marshall J. Doke, Jr. Laura K. Kennedy 

Karen Hastie Williams Richard C. Loeb 

Donald J. Kinlin 
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JOE T. FRANKLIN JR., CAE 
EXECUTIVE DIRECTOR 



August 15, 1994 



Deputy Director for Major Policy Initiatives 

1200 S. Fern Street 

Arlington, VA 22202-2808 

Attn: Ms. Angelena Moy, OUSD (A&T)/DDT 



Reference: DoD Proposed Rules, DAR Case 91-312 




The American Gear Manufacturers Association represents companies manufacturing gears and 
gearing products in the United States. Our membership is 95% small businesses. As a point 
of reference, no movement of DoD weapon systems v^ould be possible without gearing. As a 
result, gears have been determined to be critical components in several U.S. goveriunent 
studies^ as well as the Defense Production Act. 

Given that context, there is absolutely no possibility that AGMA can support the recommended 
changes in DAR Case 91-312, It is clear to ihose who understand the spare parts procurement 
processes and the defense realignment strategies of the Original Equipment Manufacturers 
(OEMs) that these changes will significantly enhance the OEM control of the defense aftermarket while 
easily excluding competition, generally provided by small businesses. In the case of gearing, these 
changes will enhance the ability of the OEMs to charmel more subcontracting opportunities to 
foreign partners. Gears are not products on which the United States should be foreign- 
dependent. 



^National Security Assessment of the U.S. Gear Industry, U.S. Department of Commerce, 
Bureau of Export Administration, Office of Industrial Resource Administration, January, 1991. 

The Effect of Imports of Gears and Gearing Products on the National Security/ U.S. 

• Department of Commerce, Bureau of Export Administration, Office of Industrial Resource 
Administration, Strategic Analysis Division, July, 1992. 
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Loss of "in Performance of a Government Contract" Language 

We are concerned about many of the changes. One is the method of determining access to 
data. Under DFARS 227.402-72(a), "Rights in Technical Data-Unlimited Rights," the 
Department of Defense is entitled to unlimited rights in data which are required for the 
performance of a Government contract or pertaining to items, components, or processes 
developed exclusively at Goveriunent expense. As a result, these rights exist in the public 
domain and can be utilized to bid for DoD, commercial and foreign sales. A primary concern 
is the recommendation found in DFARS 252.227-7013, "Rights in Technical Data- 
Noncommercial Items." Under this proposed rule, DoD would still have unlimited rights in 
data developed entirely at Government expense, but no longer to all data developed in 
performance of a government contract. 

The Definition of "Private" Expenses/Mixed Fimding 

Perhaps even more dangerous is the wav data rights will be determined based upon the 
method of funding-public or private expense. The potential for serious abuse exists in the 
recommended definition of "private expense." Under the committee's recommended regulation 
and clause, indirect costs charged to a government contract and paid for by taxpayers would 
be treated as a private expense (DFARS 252.227-7013(a)(7),(9). And when an item, component 
or process is paid for entirely at private expense, the Government would only have limited 
rights (DFARS 227.403-5(c). These limited rights could not be used for competitive purposes 
since the data could not be disclosed or released outside the Government (DFARS 252 227- 
7013(a)(13). 

Another disturbing recommendation surrounds the use of mixed funded data. Even if only a 
portion of the development cost is claimed to have been at private expense, the Government 
would automatically have only Government Purpose Rights (GPR) in the data for five years 
(DFARS 227.403-5(b). This is a stark conti"ast to the existing regulations, which allow imlimited 
rights unless otiierwise negotiated. Under ihe proposed regulations, the OEM would be able 
to limit the Government to GPR by paying for, or charging indirectiy, some possibly 
insignificant portion of development while tiie taxpayer funds the rest. In tiiat case, 
competitors could not use the data-developed largely at public expense-to compete for 
commercial and foreign sales during the five-year period. There is no mechanism established 
in the recommendations to ensure potential competitors timely access to GPR data for DoD 
procurement during the period. Alternate sources need access to pertinent technical data before 
a solicitation is issued to obtain necessary source approvals and to submit timely responses. 
Under current regulations, alternate sources use FOIA and agency cash sales programs to 
obtain such data, but since GPR would be proprietary to the OEM that data could be with held 
under FOIA Exemption 4 governing confidential business information and not releasable under 
cash sales programs. 

Current accounting practices allow OEMs to charge significant design and development costs 
to indirect accounts. AGMA monitored the committee meetings and heard the OEM 
representatives argue passionately that indirect costs, particularly manufachiring production 
and engineering (MP&E) be considered private expense. (They even pressured Chairman 



Eleanor Spector on this point until she conceded to their wishes and included mp&e in the 
definition.) OEMs commonly charge the development of mp&e specifications essential to 
competition as indirect mp&e under FAR 31.205-25. Examples of manufacturing processes used 
to produce critical gearing include non destructive inspection and heat treating. It is often 
impossible to obtain source approval without the OEM manufacturing processes and the right 
to use them. 

The result is that the only data available to our members will be that portion fimded 100% by 
the Government as a direct cost. Therefore, data developed and funded hy our members' taxes will 
be unavailable to them. 

The Result 

We are certain that our members will be jeopardized by the changes. We are already facing 
a job- loss to foreign countries because OEMs look for every opportunity to feed offset 
agreements and foreign partnerships. These changes will give them one more opportunity to 
export our jobs and our critical capabilities, and the result will be increased foreign 
dependence for gearing. 

AGMA attended the last 18 months of the Section 807 committee deliberations. We were 
disappointed at the way the OEMs, representing themselves as "industry" dictated policy and 
tried to control the outcome of discussions. Their tactics included refusing to allow us to attend 
an "industry" meeting when we were invited by Eleanor Spector as well as unpublicized 
meetings with high level DoD officials. The 807 product clearly demonstrates their success: 
alternate sources to the OEMs will be greatly constrained and DoD will return to the high 
OEM price scandals of the early 1980's. It is unbelievable to us, that in this period of 
downsizing the defense budget, DoD would allow the OEMs to engineer these changes giving 
them exclusive use of data that might otherwise help to control costs and maintain American 
jobs and capabilities. 

The Section 807 Committee Chairman Eleanor Spector has noted several times that less data 
will result in less competition. Less competition will have a direct unpact upon small business 
opportunities, and we don't believe that the affected small business community is even 
vaguely aware of the changes contemplated by DoD. We strongly urge DoD to suspend the 
implementation of the final rule until the appropriate Congressional committees, and the 
affected small businesses, can be made aware of the significance of these changes. 
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Deputy Director Major Policy Initiatives 
1200 S. Fern Street 
Arlington. VA 22202-2808 

Attention: Ms. Angelena Moy/OUSD(A&T)/DDP 

Subject: Technical Data Restrictions on Small Business 
(DAR Case 91-312) 

Dear Ms. Moy: 

1. We have been advised your office is the contact point for expressing our 
objection to proposals for specific rights to technical data recommended by 
Section 800 and 807 panels. 

2. It is our understanding several recommendations have been made that 
directly concern us (as well as other small businesses) vsrho work directly 
with Air Force, Navy, and Defense Logistics Agency in the procurement of 
spare parts. This is based on the proposals on technical data outlined in the 
Federal Register of June 20, 1994. 

3. It should be noted that the Section 800 and 807 panels were dominated by 
large business and OEM interests, and Small Business was only minimally 
represented. For this reason, we do not feel decisions reached were 
balanced and equitable with the interests of Small Business. 

More specifically, we find the following suggested changes unacceptable 
as not in our best interests as an operating Small Business organization. 

A. Any proposed policy changes that would restrict the right of 
small businesses to obtain and use technical data developed 
under Government contract for purposes of competing for DOD 
requirements. 

B. Elimination of the "Required For Performance Criterion", under 
which the DOD gives up the basic policy of obtaining unlimited 
rights to technical data even if development is "required for the 
performance of a government contract or subcontract". 

C. Modification of the existing regulations that require indirect 
costs of development to be considered government funded, and 
replacement with modified regulations which provide that 
indirect costs to be development accomplished at private 
expense. 

4. By placing the above recommendations into practice, those small 
businesses who provide support directly to the DOD will be severely 
impacted or decimated. Further, it will force "sole-sourcing" to OEM's and 
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revert spare parts procurement procedures back to the failures and cost 
abuses of the past. A direct result of "sole-sourcing" forced Congress to 
eliminate past excessive costs and procurement scandals by legislating the 
Competition In Contracting Act (CICA) and establishing "Competitive 
Advocates" into procurement activities in order to allow Small Business an 
inroad and to expand competition. 

For your information, noted below is a section from a Report to Congress 
by the Office of Federal Procurement Policy entitled "Review of the Spare 
Parts Procurement Practices of the Department of Defense" issued during 
that time period. 

"Responding to a request from Congress, the General Accounting 
Office (GAO) conducted an in-depth review of the effectiveness 
of the program and the accuracy of reported accomplishments. 
The GAO noted in its report dated August 2, 1982, that technical 
data is critical to the breakout process . The GAO concluded that 
SBA's efforts resulted in large dollar savings in relation to the 
program's costs." (underlining is ours) 

"To date, approximately 2,329 items have been successfully 
"broken-out" for competition at the four ALC's. Documented 
savings are $43.8 million." 

5. We are finding the "Competitive Advocate" program set up by Congress 
to accelerate and manage the "break-out" program has already been 
emasculated in Air Force procurement programs. To now remove the ability 
to obtain the technical data and drawings will effectively close down small 
business as competition to the OEM's, deny the govenmient the typical cost 
savings noted above, and retrogress procurement to the higher costs and 
abuses of the past. We urge you to take such actions available to you to 
eliminate proposals to change the data rights policies. 

Sincerely, 

ASSOCIATED AEROSPACE ACTIVITIES, INC. 




D. E. Johnson 
President 



cc: File 
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Bell Helicopter Textron Inc. 
A Subsidiary of Textron Inc. 



Post Office Box 482 
Fort Worth. TX 76101 
(817) 280-2011 



Jack A. Stein 

Chief Attorney-Government Contracting 
Procurement, and Intellectual Property 



Tel: (817) 280-2252 
Fax: (817) 280-8879 
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Deputy Director Major Policy Initiatives 

1211 S. Fern Street 

RoomC-109 

Arlington, VA 22202-2808 

Attn: Ms. Angelena Moy, OUSDA (A&T)/DDP 

Subject: Proposed DoD Rule on Rights in Technical Data published 
in the Federal Register on June 20, 1994 

Dear Ms. Moy: 

Overall I compliment DoD on the direction it is moving. However, there are still a few 
changes which need to be made to fulfill Congress's charter given to the Section 807 
Committee. To that end, I have enclosed some conmients to the proposed rule which I 
hope you will find helpfiil. 

Thank you for the opportunity to comment. If you have any questions or desire to discuss 
the enclosed comments, please call the undersigned at (817) 280-2252. 



Sincerely, 




Jack A. Stein, Chief Attorney 
Government Contracting, Procurement, 
and Intellectual Property 



End. 
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Comments on Proposed DoD Rule on Rights in Technical Data 
227.403-5 Government rights 

a. This section provides a series of paragraphs stating under what circumstances the Government acquires 
"unlimited" rights. Although (a)(1) now reflects the deletion of "required for the performance of a 
government contract or subcontract" and ties the issue to funding, many of the remaining paragraphs, 
such as (a)(2), (a)(4) and (a)(5), are open ended and do not state that the work must be exclusively 
funded with direct Govemment contract funds. We suggest that the introduction to "unlimited" rights 
state unequivocally that the "exclusive funding" determination be a foundational step in this process. 
Otherwise, one could argue that the Govemment obtains "unlimited" rights in any form, fit or function 
data [see (a)(4)] or in data related to an element of performance [see (a)(2)], regardless of whether the 
Govemment exclusively funds the effort. 

b. This section also addresses Govemment purpose rights, i.e. data developed with mixed funding. 
However, there has been no attempt to address the mixture of funding as was the case in some earlier 
drafts. It now appears that the Government need only fund a small percentage of the work to obtain 
Govemment purpose rights. Upon the expiration of the five year or other negotiated period, the 
Govemment would then obtain "unlimited" rights. Although we recognize that it is difficult to establish 
the required mix of Govemment and contractor funding for Govemment purpose rights, it seems 
inequitable that the Govemment could eventually obtain "unlimited" rights based on minimal 
Govemment funding. This appears to create a disincentive for those companies which have substantial 
commercial business or otherwise desire to continue to do Govemment business while at the same time 
aggressively pursuing "Defense Conversion initiatives." Companies would be more inclined to 
participate in mixed funding efforts if the Govemment was required to contribute substantial funding, 
for example, at least 50% of the effort. If the Govemment has Govemment purpose rights, it can 
certainly accomplish its charter and acquire those goods and services needed to conduct the 
Govemment's business. Therefore, we propose that either a substantial percentage of required 
Govemment funding be included or, in the altemative, that the automatic conversion to "unlimited" 
rights revision be deleted and that the data remain "Govemment purpose rights" indefinitely. In 
addition, the Govemment may want to consider providing the contractor with an option to extend the 
Govemment purpose rights period for an additional five years or otherwise allow the contractor the 
option to reimburse the Govemment at the end of the initial five year or negotiated/extended period for 
the Government's share of its funding and thereby exclude release of the data for conunercial purposes. 

c. With respect to "Govemment purpose rights," we also recommend that "Govemment purpose" be 
expressly restricted to the U.S. Govemment for the procurement of goods and services under a U. S. 
Govemment contract and that use of the data by a "foreign govemment" be classified as a "commercial 
purpose." 

d. We also recommend that (b)(2) be revised to make it clear that the Contracting Officer "should freely 
grant" longer Govemment purpose rights periods based on the contractor's representation that the longer 
period is needed in order for the contractor to maximize recovery of its investment in the commercial 
arena. Unless such a statement is made, Contracting Officers will be hesitant to negotiate longer periods 
or will require a level of substantiation which is unreasonable given the uncertainties of future business 
events. 
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e. We have a problem with (b)(3) which provides that the Government purpose rights period conmiences 
upon execution of the contract, subcontract, letter contract, etc. Since the Government obtains 
"unlimited" rights upon the expiration of this period, it is important to remember the intent of 
Government purpose rights in the first place. If a contractor invests substantial funds in a mixed 
funding situation, it wants to be assured that application of the data in the commercial arena is viable for 
a reasonable period of time in order to recapture its investment. Under the current language, this period 
may have run or otherwise been substantially reduced before the contractor has the opportunity to make 
an impact in the commercial sector. Therefore, we reconmiend that this provision provide that the 
Government purpose rights period only commence upon delivery to the Government of the data. 

252.227-7013 Rights in technical data - Nonconmiercial items 

a. Paragraph (a)(7) defines "Development exclusively at private expense" to include "...costs not allocated 
to a government contract..." This phrase is confusing and somewhat inconsistent with the phrase "costs 
charged to indirect cost pools." We recommend that this phrase be deleted and that the following be 
substituted: "costs not charged directly to a government contract." 

b. The definition of "Developed with mixed funding" would also have to be changed to reflect the 
comment in paragraph 2.a. above. 

c. This clause should be further revised based upon the comments provided in paragraph 1. above. 

d. Paragraph (e)(2). Identification and delivery of data to be furnished with restrictions on use, release, or 
disclosure, states, in pertinent part, that "...The contractor shall not deliver any data with restrictive 
markings unless the data are listed on the Attachment." Although paragraph (e)(3) allows additional 
assertions to be added "after award when based on new information or inadvertent omissions," this 
provision could be interpreted as a de facto "list or lose." In addition, we can see where factual disputes 
could arise over the implementation of the phrases "new information" and "inadvertent omissions." In 
order to clarify this provision, we recommend that the provision be revised to make it clear that a failure 
to list the data for any reason, excusable or otherwise, does not prevent a contractor from asserting its 
rights. It should be further stated that a failure to agree will be considered a "dispute" under the contract 
to be resolved pursuant to 252.227-7037. The Contracting Officer should be required to accept the 
additions to the Attachment until the Government has successfully challenged the contractor's assertions 
pursuant to the above provision. 
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I said I would send you a note on the proposed new DEARS 
provisions covering data rights prior to our meeting on 4 August* 

I have annexed to the present letter a note detailing our 
concerns. In brief they are as follows: 

1. Internationally Collaborative Programmes . 

a. There is no instruction to Contracting Officers to use 
the Govt-to-Govt Programme MoU as the basis of the contract 
where the work supports an internationally collaborative 
programme . 

b. It is also questionable as to whether the current draft 
is sufficiently flexible to allow departure from the 
standard rights to allow sharing of technology with the 
partner Governments. 

2. Government Purpose Rights . 

a. Does the definition of GPR allow for exchanges of 
information between a foreign Government and its contractor? 

b. 'Defense Purpose' rights of use in MoU's require 
special consideration if Security Assistance is to be 
covered . 

c. MoU and existing treaty provisions pre-empt the need 
for UK Government signature of a Use and Non-disclosure 
Agreement • 




Primed on recycled paper 



d. A requirement for the UKG to sign a legally binding 
agreement causes problems (see the history of the *Chapeau' 
Agreement • ) • 

Discrimination Against Foreign Contractors > 

Countries such as the UK who have a bilateral co-operation 
MoU with the US would expect exemption from 252.227-7032 
(comparable to Canada) • 

CAL8 Requirements , 

We are interested in your vision of how 227.408(c) and (d) 
would operate with a CALS Integrated Weapon System Data Base 
(IWSDB) . 

I look forward to meeting you on 4 August. I am copying 
this note to Mike Cifrino and Vince Knox as they are involved in 
the issues and have indicated that they will be present at the 
meeting. 




(Miss Freda Sedgwick) 

Copy: 

Mr M Cifrino 
Mr V Knox 
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1. Internationally Collaborative y r^isrjr-mmmma . 

(a) When we enter into internationally collaborative 
programiaes which are supported by contractors we, of course, 
have to accept that our standard domestic contracting 
practices will not necessarily suit the requirements of the 
programme. For this reason we must set out in the 
Government-to-Government MoU the areas where we need to 
modify or compromise on our normal procedures. Past 
practice tells us that the Intellectual Property Rights 
provisions in MoU^s are often one of the most difficult 
areas and require the hardest compromises. It is therefore 
essential to keep domestic practices flexible to accommodate 
the compromises which are agreed in the MoU. 

• (b) In the UK it is understood that the MoU will be the 
master document which drives the programme and that 
implementing contracts must comply with the MoU. 
Contracting officers must therefore look to the MoU first 
in determining appropriate contract conditions and must 
depart from standard national conditions where needed. In 
the simplest case (eg a 50/50 joint USG/UKG development 
contract) it may be sufficient to use standard conditions 
and arrange for both the USG and the UKG to be equal 
recipients of rights. In less simple cases a wholly 
different structure may be required. In nearly all cases 
the UKG's contractor will be required to provide more rights 
under the contract than would be required under a standard 
domestic contract as a natural consequence of the 
requirement to provide rights to the USG. 

(c) Although the proposed new DFARS suggests at paras 
227.403-5 and 227.503-5 that approaches other than the 
standard approach may be used, there are three problems. 

(i) no language is included to alert the 
Contracting Officer to the need to provide 
for rights to other Governments and their 
representatives when contracting under 
internationally collaborative programmes. 

(ii) nothing is said about the need to construct 
the contract in accordance with the MoU, 
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(iii) the DFARS indicates that rights broader than 

those specified in the standard conditions 
cannot be secured from Industry if there is 
to be any departure from standard conditions. 
Clearly this could lead to problems^ 
particularly if Restricted, or Limited Rights 
information is involved and there is a 
requirement to pass this information to 
another Government or its contractors for use 
in the programme. 

2. Government Purpos e Rights (GPRl . 

a. Definition of GPR, 

(i) In some instances where our Governments 
decide to collaborate on a programme, 
national work has already begun and contracts 
have already been placed. We must then rely 
on the flexibility built into our standard 
conditions in order to share the results. 

(ii) In the past the US has been able to rely to a 
large extent on Unlimited Rights to support 
these kinds of programmes. In the future GPR 
will be more prevalent and it was for this 
reason that I first raised with the 807 
Committee the issue of how broadly the GPR 
right was to be defined. It was then defined 
to include internationally collaborative 
programmes. 

(iii) We assume that the present definition allows 
not only passage of GPR data to a foreign 
Government, but also allows onward passage to 
that Government's contractors. We would 
welcome your confirmation of this. 

(v) We also assume that GPR data would not be 

available to the foreign Government for 
* Defense Purposes' where those purposes 
include Security Assistance. If the MoU f or 
the collaboration requires this right to be 
available to the foreign Government, the 
USG's contract would therefore present a 
problem. This is important since some MoU's 
require 'Foreground Information' to be 
available to the Participants for 'Defense 
Purposes'. Contracting Officers who are 
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procuring in support of these programmes will 
therefore need to be alerted to the potential 
difficulties. 

(b) Use and Non-Discl osure Agreement , 

(i) We note with some concern that there is a 
requirement for foreign Governments receiving 
GPR information to sign a Use and Non- 
disclosure Agreement. The mechanism which is 
currently used to constrain a foreign 
Government's use of information is the 
project MoU. This usually contains detailed 
provisions concerning use and disclosure 
rights in a contractor's information and is 
backed up by a number of general 
arrangements. These include two treaties 
(the NATO Agreement on the Communication of 
Technical Information for Defence Purposes, 
the UK/US Agreement Concerning Defence Co- 
operation Agreements [the 'Chapeau 
Agreement*]) and an MoU (the December 1985 
US/UK Co-operation MoU) . In our view there 
is no need for a further undertaking such as 
that given in proposed DFARS para 227.403-7. 

(ii) If undertakings such as those in para 
227.403-7 were to be required within an 
international exchange, we would expect them 
to be given reciprocally. The USG would 
therefore be expected to adhere to the same 
restrictions. 

(iii) The Agreement at para 227.403-7 provides an 
additional problem for the UKG as it appears 
to require a legally binding agreement from 
the signing Government. We have already 
indicated to DoD that this causes us a 
problem and we have been through a prolonged 
period of difficult debate on the issue. 
After 18 months of delayed international 
programmes we finally resolved this by 
signing the 'Chapeau* Agreement in 1993. We 
would not wish to re-open this debate now. 

3. Discrimination Ag ainst Foreign Contraetera , 

We note from paras 227.403-17 and 227.503-17 of the proposed 
new DFARS that DoD intends to retain clause 252.227-7032. 
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However, there is no indication that it does not apply to 
countries with whom the US has a co-operation MoU such as the 
December 1985 UK/US MoU. We assume that, as we have agreed not 
to discriminate against each other's contractors, clause 252.227- 
7032 would not be used for UK contractors. We would suggest that 
some clarifying text should be included to indicate that, in 
addition to its not applying to Canada, the clause also does not 
apply to other MoU countries. 

4. CAL8 Requirements . 

We note with interest the provisions of para 227.408(c) and 
(d) . We are currently considering the implications of standard 
IPR contract clauses for the CALS concept of an Integrated Weapon 
System Data Base (IWSDB) . It would seem from 227.408(c) and (d) 
that a sub-contractor who has Limited Rights data may be able to 
avoid contributing that data to a IWSDB maintained by his prime 
contractor if he so wishes. We would be interested in any 
thoughts you may have on this point and whether any consideration 
has been given to it in the light of the CALS philosophy. 
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Deputy Director 
Major Policy Initiatives 
1211 S. Fern Street 
Room C-109 

Arlington, Virginia 22202-2808 

Attention: Ms. Angelena Moy 

OUSDA (A&T)/DDP 

Re: DAR Case 91-312 



Dear Ms. Moy: 



The Business Software Alliance (BSA) is pleased to have the opportunity to 
provide written comments on the Department of Defense's (DOD) proposed rule on 
Rights in Technical Data as published in the Federal Register on June 20, 1994. 59 Fed. 
Reg. 31584. The Business Software Alliance represents the major software publishers 
including Apple Computer Inc., Aldus Computer, Inc., Autodesk Inc., Claris, Inc. 
Intergraph Corp., Lotus Development Corporation, Microsoft Corporation, Novell, Inc., 
and Santa Cruz Operations. The three components of the "core" software industry, 
customer computer programming services, prepackaged software, and computer 
integrated design, in aggregate, now account for $36.7 billion in value added to the U.S. 
economy. For the entire period 1982 to 1992, the software industry grew by 269 percent 
in real terms, while the remainder of the economy grew by about 30 percent. 

Even though the federal government represents a small percentage of total sales 
for BSA members, our companies view their federal customers as an important part of 
their overall sales effort. For that reason, BSA applauds DOD's efforts to update and 
clarify current technical data regulations with regard to rights in commercial computer 
software and commercial computer software documentation in order to make them more 
consistent with the practices in the commercial marketplace. By eliminating existing 
impediments, DOD not only benefits BSA member companies by reducing some of the 
extra costs associated with doing business with the Government, but will also increase 
the level of competition for the Government's business with a reduction in prices being 
the anticipated result. 
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Summaiy 

BSA is generally pleased with the clear intent of the proposed regulations. 
Proposed new Subpart 227.5, Rights in Computer Software and Computer Software 
Documentation, and in particular, section 227.502, Commercial computer software and 
commercial computer software documentation, evidence the recommendations of the 
Government-Industry Technical Data Advisory Committee. In particular, BSA strongly 
supports the concept of having the Government rely on the protections available in the 
commercial marketplace to protect the Government's interests when purchasing 
commercial computer software and documentation. 

At the same time however, BSA strongly recommends that existing ambiguities in 
the proposed regulations be eliminated so that the intent of the regulations is reflected 
in the actual language. Principally, this involves modifying the regulations to reflect that 
whenever DOD purchases commercial computer software and documentation that was 
developed without any government funding, DOD shall acquire that software and 
documentation pursuant to the terms of the existing commercial licenses except in 
exceptional and rare circumstances. Without these recommended changes, DOD 
contracting officials, when following the exact requirements of the regulations as 
currently drafted, will once again impose unnecessary and burdensome requirements on 
commercial software manufacturers contrary to the intent of the regulations. It is 
absolutely critical that the current ambiguities in the proposed regulations be eliminated 
so that there is no doubt that when purchasing commercial software and commercial 
software documentation, DOD contracting officials will rely solely on existing commercial 
licenses. 

Detailed Comments 

For ease of reference, BSA offers the following detailed comments in numerical 
order of the proposed regulations. 

227.500(b) 

This section states that Subpart 227.5, Rights in computer software or computer 
software documentation: 

[d]oes not apply to computer software or computer software 
documentation acquired under GSA schedule contracts. 
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Comment 

DOD represents a major source of purchases of commercial computer software 
and documentation via GSA schedules. By exempting those purchases from the DOD 
regulations, the proposed regulations perpetuate a dual system of coverage for computer 
software and documentation purchased by DOD that is inconsistent with statutory 
requirements. That system, as it currently exists, results in DOD offices buying software 
pursuant to the civilian agency technical data clause rather than the DOD clause. 

GSA could and should easily amend its schedule solicitation for software by 
adding a clause that states that for purchases by DOD of commercial software and 
documentation, the DOD rules shall apply. Because the clear intent of those rules for 
commercial software and documentation is to use commercial licenses, no additional 
paperwork would be necessary or duplicated and DOD users of popular commercial 
products that are purchased by virtually every DOD buying office would need to follow 
only a single set of regulations. 

Recommendation 

Delete "[d]oes not apply" from the first line and replace it with the word 
"[a]pplies." 

227,501(b) 

This Section provides that relevant terms used in the Subpart, 227.5, Rights in 
computer software or computer software documentation, are defined in the clause at 
252.227-7014, Rights in Computer Software and Computer Software Documentation. That 
clause provides the following definitions of particular importance to members of BSA: 

(1) Commercial computer software means software developed or 
regularly used for non-governmental purposes which - 



(i) 



Has been sold, leased, or licensed to the public; 



(ii) 



Has been offered for sale, lease, or license to the public; 



(iii) 



Has not been offered, sold, leased, or licensed to the public 
but will be available for commercial sale, lease, or license in 
time to satisfy the delivery requirements of this contract; or, 
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(iv) Satisfies a criterion expressed in (a)(1) (i), (ii), or (iii) and 
would require only minor modification to meet the 
requirements of this contract. 

(4) Computer software means computer programs, source code, source 
code listings, object code listings, design details, algorithms, processes, flow 
charts, formulae, and related material that would enable the software to be 
reproduced, recreated, or recompiled. Computer software does not include 
computer databases or computer software documentation. 

(5) Computer software documentation means owner's manuals, user's 
manuals, installation instructions, operating instructions, and other similar 
items, regardless of storage medium, that explain the capabilities of the 
computer software or provide instructions for using the software. 

Comment 

The proposed definition of commercial computer software is so broad that it 
includes computer software that was developed, at least in part, with government funds 
as well as truly commercial software that was developed without any government funds. 
With very few exceptions, the vast majority of what the commercial marketplace would 
define as commercial computer software is developed exclusively at private expense.^ 

Furthermore, the proposed definition, by requiring that commercial computer 
software be "developed or regularly used for non-governmental purposes" ignores the fact 
that commercial software manufacturers view the government marketplace in the same 
way as they view other commercial industries. As a result, in an effort to remain 
competitive and be responsive to the peculiar needs of a particular industry or 
marketplace, software manufacturers will develop, at their own expense and without any 
government funding, specialized software that meets the needs of a particular set of 
users. The resulting software is commercial because it was developed without 
government funding, but it may or may not be sold to conmiercial customers that do not 



^ BSA has been unable to identify a single product manufactured by its members 
and sold to commercial customers that was developed, even in part, with any government 
funding. 
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have the same need of government users.^ Under the proposed regulations however, 
that software would not qualify as commercial computer software. 

In addition, the proposed regulations are based, in part, on the basic premise that 
the Government deserves greater rights in computer software that was developed, at 
least partially, with government funds. As currently drafted, however, the proposed 
definition for commercial computer software includes computer software developed at 
least partially with government funds. That result is inconsistent with the proposed 
policy that "[c]ommercial computer software or commercial computer software documen- 
tation shall be acquired under the licenses customarily provided to the public. . . 
227.502.1(a). 

The proposed regulations also create the situation where Clause 252.227-7014 is 
inserted in a solicitation which requires the delivery of both truly commercial as well as 
noncommercial software.^ That clause creates a number of requirements, including 
marking, verification, and audit requirements that increases significantly the costs and 
risks of doing business with the Government for commercial software manufacturers 
without providing any real benefits to the Government when buying commercial software 
that was developed without government funds and in which the government does not 
have any particular special interests. 

In order to ensure that commercial software manufacturers are not burdened by 
the increased requirements, while still ensuring that the Government receives 
appropriate rights when it has participated in funding the development of software, the 
proposed definition for commercial computer software should be changed so that only 
software developed without government funding is included. Furthermore, the test for 
defining commercial computer software with regard to the rights obtained by DOD should 
be based on the source of funding for software development and not the particular 
marketplace for which the software was developed. 



^ A good example of this type of development is the recent court decision 
mandating that e-mail documents be retained as agency records. Software 
manufacturers, recognizing both the need for specialized e-mail features created by the 
court rulings and the size of the actual market for such software may develop, at their 
own expense, specialized e-mail software for government use. It is unlikely, however, 
that the software will ever be "regularly used for non-governmental purposes" because 
few if any private sector industries have a similar, court enforced requirement. 

^ Paragraph 227.503.6(a)(1) states that the clause 252.227-7014 is not to be used 
Vhen the only deliverable items are . . . commercial computer software of [sic] 
commercial computer software documentation." Emphasis added. 
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In -addition, in order to make the proposed regulations consistent, the term 
commercial computer software documentation should be defined in a similar manner as 
commercial computer software. It will do a commercial computer software manufacturer 
little good if it is able to eliminate the unnecessary costs associated with providing 
commercial software to the Government to then turn around and have them imposed on 
the commercial software documentation that is sold with the software. 

Recommendation 

Eliminate the phrase "developed or regularly used for non-governmental purposes" 
from the definition of commercial computer software. 

Add the following paragraph to the definition of commercial computer software: 

; and (v) was developed exclusively at private expense. 

Add the following paragraph at 242.227-7014: 

(1) Commercial computer software documentation means software 
documentation developed or regularly used for non-governmental purposes 
which - 

(i) Has been sold to the public; 

(ii) Has been offered for sale to the public; 

(iii) Has not been offered or sold to the public but will be 
available for commercial sale in time to satisfy the delivery 
requirements of this contract; or, 

(iv) Satisfies a criterion expressed in (a)(1) (i), (ii), or (iii) and 
would require only minor modification to meet the 
requirements of this contract; and (v) was developed 
exclusively at private expense. 

227.502-l(c)(l) 

This subparagraph provides that offerors and contractors shall not be required to: 

Furnish technical information related to commercial computer 
software or commercial computer software documentation that is not 
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customarily provided to the public except for information documenting the 
specific modifications made to such software or documentation to meet the 
requirements of a DOD solicitation; 

Emphasis added. 

Comment 

The term "technical information" is an undefined term in the proposed regulations 
as well as the entire FAR that is only used in one other place in the proposed regulation. 
See 227.402-l(b)(l). It is unclear why this subparagraph uses this term or what the term 
means. 

Furthermore, this subparagraph, as presently drafted, will create the unacceptable 
situation whereby a commercial software manufacturer will be required to provide DOD 
with technical data for which DOD did not fund the development. This would occur 
when a commercial software manufacturer responds to a particular government 
marketplace need by modifying or developing, at its own expense, software that will 
satisfy a particular government need. When that need is inserted into a solicitation, this 
subparagraph would require the manufacturer to provide DOD with the technical data 
supporting any such modification. This should occur only when DOD has specifically 
funded the modification work. 

Recommendation 

Substitute the term "technical information" with the term "technical data." 

Insert the words "at DOD's expense" after the phrase "documenting the specific 
modifications made to such software". 

227.502.3(b) 

This subparagraph provides that the Government is to negotiate for any additional 
rights not conveyed under the software license provided to the public. The subparagraph 
states: 

If the Government has a need for rights not conveyed under the license 
customarily provided to the public, the Government must negotiate with 
the contractor to determine if there are acceptable terms for transferring 
such rights. The specific rights granted to the Government shall be 
enumerated in the contract license agreement or an addendum thereto. 
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Comment 

The need for the Government to obtain from commercial software manufacturers 
rights beyond those customarily available in the commercial marketplace should be 
extremely rare and limited. Because of the significant additional costs and potential 
difficulties associated with such negotiations," the Government contracting officer should 
be required to justify in writing the need for the additional rights and obtain approval for 
seeking the additional rights from at least one level above the contracting officer. This is 
particularly true for those DOD offices that have been requiring the use of escrow 
agreements for source code for widely available commercial software programs. Those 
additional requirements only add to the cost of doing business with the government 
without adding any real value to the process. 

Furthermore, the concept of "negotiation" addressed in this subparagraph implies 
that the additional rights will be discussed after and not before contract award. The 
need for additional rights should clearly be known to the Government prior to 
submission of offers as a result of the market research and analysis performed by 
government officials as required by FAR 7.105, 10.002(a)(2), and 11.004. As a result, 
except in the rarest of cases, the need for additional rights will be known at the time the 
solicitation is being prepared and potential officers will be able to assess the additional 
costs. 

Finally, because additional rights can be a price related factor, consideration 
should be given in the contract evaluation criteria for the relative value of the additional 
rights in the same manner that is encouraged for warranties by DFAR 211.7004-1(1). 

Recommendation 

Replace subparagraph 227.502-3(b) with the following: 

If the Government has a need for rights not conveyed under licenses 
customarily provided to the public, the Contracting Officer shall prepare a 
written justification for the additional rights needed which shall be 



" For example, additional rights would, by necessity be provided at some additional 
cost to the Government. However, the very definition of not being "customarily 
provided" in the commercial marketplace will mean that the price for the additional 
rights, if negotiated after contract award, will require the submission of cost or pricing 
data, something that most commercial software manufacturers cannot do without 
incurring an enormous expense. 



Ms. Angelena Moy 
August 19, 1994 
Page 9 

approved at a level above the Contracting Officer. The additional rights 
needed shall be clearly specified in the solicitation. Evaluation factors 
included in the solicitations shall be structured to permit consideration of 
the relative value to the Government of the additional rights required. 
The specific rights granted to the Government shall be enumerated in the 
contract license agreement or an addendum thereto. 

(c) If the Government determines that additional rights are needed 
after contract award, the Contracting Officer shall prepare a written 
justification for the additional rights needed which shall be approved at a 
level above the Contracting Officer. The Government shall negotiate with 
the contractor to determine if there are acceptable terms for transferring 
such rights. The specific rights granted to the Government shall be 
enumerated in the contract license agreement or an addendum thereto. 

227.503 Noncommercial computer software and noncommercial computer software 
documentation 

Although the heading of this Section states that it is applicable to noncommercial 
computer software and noncommercial computer software documentation, the vast majority 
of the references are to the much more broadly defined computer software and computer 
software documentation. Indeed, there are only two references to "noncommercial" 
computer software or documentation in the entire section. See 227.503-5(c) and 227.503- 
6(c). As a result, because of the numerous references to computer software and computer 
software documentation Government officials and others could easily be misled to believe 
that the numerous requirements of the Section apply to truly commercial as well as 
software and documentation developed at least in part with Government funds. 

Those requirements, when applied to the products developed and manufactured 
by BSA members without any government funding, are extremely onerous and costly and 
are inconsistent with commercial practices. For example: 

(1) Subsection 227.503-4(a) grants the Government "irrevocable license" in 
"computer software or computer software documentation." Many commercial software 
licenses are, in fact, revocable if the user violates the terms of those licenses. 

(2) Subsection 227.503-5(a)(2) states: 

The Government obtains an unlimited rights license in-(2) Computer 
software documentation required to be delivered under this contract. 
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As defined by Clause 252.227-7014(a)(15), the term: 

Unlimited rights means rights to use, modify, reproduce, release, perform, 
display, or disclose, computer software or computer software 
documentation in whole or in part, in any manner and for any purpose 
whatsoever, and to have or authorize others to do so. 

A literal reading of the proposed regulations means that all computer software 
documentation delivered to the Government can be reproduced without cost by anyone 
in the Government or by anyone authorized by the Government. Such broad and 
unfettered authority is certainly inconsistent with the stated policy of Subsection 227.502- 
1(a) that states "Commercial computer software documentation shall be acquired under 
the licenses customarily provided to the public. ..." 

(3) Subsection 227.503-5 (a) (4) states: 

The Government obtains an unlimited rights license in-Computer software 
or computer software documentation that is otherwise publicly available or 
has been released or disclosed by the contractor or subcontractor without 
restrictions on further use, release or disclosure other than a release or 
disclosure resulting form the sale, transfer, or other assignment of interest 
in the software to another party or the sale or transfer of some or all of a 
business entity or its assets to another party. 

Emphasis added. The term "publicly available" is an undefined term in the proposed 
regulation as well as in the FAR. A literal interpretation of the term would describe all 
commercial computer software defined by the proposed regulations and would mean that 
the Government receives unlimited rights in commercial software.^ The term is, in fact, 
unnecessary because the clear intent is to provide the Government with unlimited rights 
for software or documentation that has been released without restrictions as delineated 
in the second clause of paragraph (a)(4).*^ 



^ BSA recognizes that the term is also used in existing regulations. BSA is unaware 
of any case law that has interpreted this term so broadly. However, the proposed 
regulations provide DOD the opportunity to appropriately eliminate completely any such 
misinterpretation. 

^ The concept of publicly available without restrictions is actually used in the 
proposed regulations at 227.403-13(c)(l)(i). 
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(4) Subsection 227.S03-10(b), by invoking the requirements of Clause 252.227- 
7014, requires: 

A contractor who desires to restrict the Government's rights in computer 
software or computer software documentation to place restrictive markings 
on the software or documentation. . . . 

Because Clause 252.227-7014 is inserted in all solicitations for software or documentation 
except for those that are exclusively for commercial software or documentation, this 
subsection and clause will require commercial software manufactures to continue to 
mark all software manufactured with the appropriate government markings. Once again, 
this is inconsistent with the clear policy of Subpart 227.502 to purchase commercial 
computer software "under the licenses customarily provided to the public. . . ." 
Furthermore, because a software manufacturer is unaware at the time software is 
manufactured whether it is destined for purchase by the Government, all software 
manufactured must be marked in order to avoid the draconian result of giving the 
Government unlimited rights in unmarked software. This subsection continues 
unnecessarily the need for software manufactures to mark with Government prescribed 
markings all software manufactured. 

(5) Subsection 227,503-10(c) states: 

Computer software or computer software documentation delivered or 
otherwise provided under a contract without restrictive markings shall be 
presumed to have been delivered with unlimited rights and may be 
released or disclosed without restriction. 

The literal interpretation of this regulation states that unmarked "computer software or 
computer software documentation," which includes commercial software and commercial 
computer software documentation, is delivered to the Government with unlimited rights 
unless marked. There is currently no exclusion in the draft regulations for commercial 
software and documentation that is supposed to be bought pursuant to commercial 
terms. 

(6) Subsection 227.503-11 requires contractors as well as software 
manufactures to establish written procedures and maintain records in order to be able to 
justify restrictive markings. The subsection states: 

a contractor, and its subcontractors or suppliers that will deliver computer 
software or computer software documentation with other than unlimited 
rights, to establish and follow written procedures to assure that restrictive 
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markings are used only when authorized and to maintain records to justify 
the validity of restrictive markings. 

This requirement is inconsistent with the policy set forth that commercial computer 
software and documentation are to be bought pursuant to commercial terms which do 
not require records to be kept and made available for government audit. 

Recommendation 

Replace the term computer software and the term computer software documentation 
with noncommercial computer software and noncommercial computer software 
documentation each and every time they appear. 

Conclusion 

The Business Software Alliance applauds DOD's effort with regard to the 
proposed regulations. It is important, however, that the regulations be amended to 
ensure that commercial software developed without any government funding or 
assistance is sold to the Government under the same terms and conditions as it is in the 
commercial marketplace in order to receive the benefits of increased competition and 
lower costs. With implementation of the changes proposed above, BSA strongly supports 
the adoption of the new regulations. 

Sincerely, 

Robert W. Holleyman, II (I 
President 
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Deputy Director Major Policy Initiatives 
1200 South Fern Street 
Arlington, Virginia 22202-2808 

ATTN: Ms. Angel ena Moy, OUSD {A&T)/DDP 

Subject: DAR Case 91-312 

Dear Deputy Director: 

The Council on Governmental Relations (COGR) is pleased to 
provide comments on the proposed rules for amending the Defense 
Federal Acquisition Regulation Supplement: Rights in Technical 
Data, published for comment at 59 FR 31584, June 20, 1994. 

COGR is an organization with a membership of 138 U.S. 
research universities. These universities are engaged in 
research activities funded by the federal government and 
virtually all receive some support from the Department of Defense 
under research and development contracts that will be subject to 
the new rules. The strong interest of the academic community in 
data rights and computer software was recognized by the 
Congressional requirement that the academic community be 
represented on the government- industry advisory committee. 

I. General State of Support 

For the most part, the interests of the universities as 
data and software developers parallel those of the industry 
developers. Over the past two decades, significant 
advances in computer software technology, particularly, 
have had their origins within ihe U,S. research university 
community. The Department of Defense (DOD) has funded 
advances in computer hardware design, parallel processing, 
artificial intelligence and systems integration software 
from the university community, causing the research 
universities to become major contributors to U.S. defense 
and economic competitiveness capabilities. Yet, over the 
past decade, the university developer community, like its 
industrial counterpart, has found that federal government 
rights inhibit rather than encourage industrial 
commercialization of DOD funded computer hardware and 
software technological advances. COGR views the proposed 
rule changes as a major step forward in addressing an 
imbalance in the allocation of rights which has hampered 
university efforts to effectively transfer computer-related 
technology for commercial development. 
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We believe these improvements in DOD procurement 
regulations will encourage industrial investment in 
university-generated data and computer technology and will 
reduce the barriers to government-industry-university 
partnerships in research. 

II. Specific Endorsements 

Government Purpose Riahts for Comouter Software Develooed 
With Mixed Funding 

The vast majority of research universities in the United 
States has developed strong technology transfer 
capabilities. Bolstered by the passage of the Bayh-Dole 
Act in 1980 {P.L. 96-517) giving universities the right to 
retain ownership of and to commercially license inventions 
developed under federal funding, universities embraced 
technology licensing as a significant and effective 
mechanism for converting basic research to a tangible 
public benefit. While Bayh-Dole provided a framework that 
encouraged commercialization of patented technology by 
reserving to the government only the rights necessary to 
meet the government's mission objective, there was no such 
corollary for unpatented technology. Conversely, the 
government's unlimited rights in data has prevented 
universities from retaining sufficient rights in computer 
software necessary to induce private investment. As a 
result, much has been left to languish in the public domain 
- too complex for the ordinary private citizen to use, too 
much of a risk for private company capital investment. 

By declaring that computer software developed with mixed 
funding will entitle the government to a government purpose 
license, but not to unlimited rights, the proposed 
regulations will provide universities with the residual 
rights necessary to successfully attract commercial 
partners for transferring the software into the 
marketplace. Furthermore, it will encourage computer 
software companies to provide private funding for 
universities to enhance, port to new platforms and further 
develop computer software initially created with DOD 
funding. 

One disadvantage is the five year limitation on government 
purpose rights which universities do not endorse as a 
reasonable standard term. Indeed, it appears arbitrary. 
Instead, we recommend an unlimited period as long as the 
public has reasonable access to the product. The five year 
term imposed by the new regulations does not take into 
account the development time, private resource investment, 
necessity for maintenance, user interest in enhancement at 
private expense, or any other criteria based on marketplace 
realities. Further comments on the five year government 
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purpose right term limitation are provided in the 
Recommendations section of this letter. 

Elimination of "Required for Performance" 

The "required for performance" category enabling the 
government to claim unlimited rights in both technical data 
and computer software developed solely at private expense 
has stood as a major example of preferential treatment 
demanded under government procurement programs. COGR 
commends the advisory committee on recognizing that 
"required for performance" fails both a fairness test and 
the source of funds test and should be eliminated. Its 
elimination will remove a barrier to industry-university- 
government partnerships especially within the computer 
industry where companies have been unwilling to risk losing 
"core" systems to unlimited government rights. 

Indirect Cost Treatment 

While this clarification in the proposed regulations will 
have little direct effect upon most universities, 
redefining development costs charged to indirect cost pools 
as private expense will eliminate yet another barrier to 
industry-university-government programs. Recent university 
experiences under the Technology Reinvestment Project have 
shown clearly that companies that do not traditionally do 
business with the government are unwilling to participate 
in consortia or joint ventures where developments routinely 
charged to indirect costs pools might become subject to 
government rights. The universities are encouraged that 
this change in the DOD regulations will permit more joint 
venturing with companies and particularly with small 
businesses that generally are not government contractors. 

Seoaratio n of Computer Software from Technical Data 

Separating computer software from technical data recognizes 
technological reality and is endorsed. The separation 
makes it possible to more clearly define the allocation of 
rights where new or specific legal theories may be applied 
to computer technologies, and also takes into consideration 
the reality that computer software is often a high-value 
marketable product whereas technical drawings, reports, 
evaluations generally are not. The Committee 
recommendation that the government accept negotiated 
license rights in computer software that is developed as a 
commercial product, regardless of source of funds, will 
provide powerful encouragement for universities to 
aggressively pursue timely transfer of computer software to 
the marketplace. 
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III. Shortcomi ngs/Recommendat 1 ons 

Five-Year Limitation on Government Purpose Rights 

COGR strongly opposes the five-year limitation placed on 
government purpose rights. The specter of the government 
asserting unlimited rights after a period of only five 
years is a great disincentive to private investment and 
ensures mediocrity in product development. With such 
limited period of commercial exclusivity commercial 
developers will forgo innovation and capital investment in 
quality products in favor of product shortcuts and quick 
profits. Success in transferring university-developed 
software, rarely ready for public use when a research 
project is finished, depends directly upon industry's 
positive calculation of development and marketing costs 
versus expected market share. A five year exclusive 
marketing period, measured from the contract date, is 
insufficient to induce commercial investment. In fact, 
five years of government purpose rights will not establish 
five years of commercial benefit to the contractor because 
no product is ready for marketing at the beginning of a 
contract period. At best, it may be ready for the 
commercial market place only by the end of a contract and 
at worse, much later. Consequently, the five year 
limitation as a benefit to the contractor is illusory and 
it will continue to provide a strong disincentive for 
commercial investment. 

The universities would also point out that the short 
duration of government purpose rights ensures that small or 
start up businesses, the major job creators in this 
country, will not become university licensees. By the time 
the commercial potential or product is realized, generally 
at the end of a contract period, there will simply not be 
adequate time for a small or start-up business to raise the 
necessary capital to bring the product to the marketplace. 
COGR urges a reexamination of the five-year limitation. 
Replacing it with (i) an unlimited period as long as the 
public has reasonable access to the products; or (ii) a 
limited period, but keyed to first commercial sale; or 
(iii) a preferentially longer period for small businesses 
would all have merit. 

If the current proposed language is left unchanged, we urge 
DOD to emphasize in its guidance to contracting officers 
that longer period of GPRs are to be looked upon favorably 
as long as the contractor or its designee is diligently 
pursuing commercialization. 
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Marking Requirements 

The university community joins its industrial counterparts 
in vigorously opposing the "mark or lose it" mandate of the 
regulations. While the Committee's recommendations do 
include a triage clause that would allow the contractor to 
cure a situation where unmarked or mismarked data or 
computer software finds its way to the government, the 
requirements are extremely burdensome and punitive. 
Moreover, we believe, they are wrongly based on the concept 
of data "provided" or "furnished' to the government rather 
than on data and computer software which are deliverables. 
The collaborative nature of many university research 
programs, especially those involving industry/government 
joint ventures or consortia, places privately developed 
data and computer software at extreme risk of inadvertently 
falling into government hands without marking. Erecting 
barriers on collaborative research programs is never 
productive, but in this case it is detrimental. If 
universities and their industry partners may lose valuable 
rights through well intentioned sharing of information with 
government colleagues because of a failure to mark, then 
such collaboration becomes a risk factor. COGR urges a 
reexamination of the "marking" requirements to provide 
better protection for data and computer software to which 
the government may have access but which is not a 
"deliverable." 

IV. Concerns Specific to the Research University Community 

Unlimited Rights in Studies. Analyses or Test Data 

A significant portion of university research funded by DOD 
falls into the categories of studies, analysis, testing, 
evaluation and like theoretical investigation. These 
programs provide excellent training for students as well as 
providing information of use to the government and to 
industry. In fact, much of the basic research done by 
universities falls into these categories as a convenience 
for separating Defense 6.1 funding from Defense 6.2 
funding. The university community takes issue with placing 
technological data relating to these categories under 
unlimited rights regardless of the source of funds. Very 
often testing and evaluation projects undertaken in 
universities require use of third-party owned materials. 
Since data from such activity may reveal commercial trade 
secrets, access to third-party owned materials is difficult 
to obtain if the government will be entitled to unlimited 
rights in data. We believe that data derived from testing, 
evaluation, and analysis should be subject to a source of 
funds test and should not automatically carry unlimited 
rights. COGR recommends modifying the definition of this 
category of unlimited rights data to specifically address 
these concerns. 
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Obligations of Indemnification Under Nondisclosure 
Agreements 

The university community has a major concern that accepting 
Government Furnished Information with Restrictive Legends 
will expose them to indemnification liability that is not 
tenable for nonprofit educational institutions. The new 
language proposed for the "Use and Non-disclosure 
Agreement" at 252.227-7025 requires recipients of GFI 
marked with restrictive legends to indemnify the government 
for the recipient's use and misuse of the information and 
for the use or misuse by any third party to whom the 
information is released. COGR believes that the burden for 
third-party use should be shifted to the third party and 
urges substitution of a contractual requirement that 
permits disclosure only to third parties who have agreed to 
indemnify the government for the misuse or unauthorized 
release of the GRI. 

V. Conclusion 

Overall, the university community sees the Committee's 
recommendations as positive movement towards a more 
balanced procurement policy. However, the proposed rules 
still fall far short of recognizing how business is done in 
the commercial marketplace. While the universities 
acknowledge the special needs of government procurement, we 
believe that procurement goals should be better balanced 
with Administration goals of dual -use conversion, U.S. 
competitiveness and encouraging job growth in the major 
industries and small businesses. Subjecting R&D 
procurement to a serious "government needs" test would 
signal a major change in thinking, and might well result in 
cost reductions. COGR endorses the adoption of these new 
proposed rules as a staging platform for the next step 
which would see the government pro-act ively encourage and 
recognize industry cost-sharing, private innovation, 
industry-university-government partnerships and university 
technology transfer as worthy goals of government 
procurement. 



Sincerely, 




Milton Goldberg 




Columbia Gear 

Corporation 

A Subsidiary of Vesper Corporation 

August 1 U 1994 



Mr. Robert Donatuti 

Deputy Director for Major Policy initiatives 

1200 South Fern Street 

Arlington, VA 22202 2808 

ATTN: Ms, Angelena Moy, OUSD (A&T)/DDP 

RE: DARCase 91-312 

Dear Mr Donatuti: 

I am writing to you today to respond to your request for comments on the proposed changes 
in regulations governing rights in technical data. We do not develop data, but utilize technical 
data provided by the government to produce quality spare parts to the government at 
competitive prices. Columbia Gear has been manufacturing defense related products for over 
20 years. 

We at Columbia Gear are legitimately concerned that these changes will negatively affect our 
business opportunities. We are also concerned that this rule is being promulgated for the 
benefit of large prime contractors at the expense of small business competitors for the 
aftermarket. We are bringing this matter to the attention of our elected representatives, in the 
hope that Congress will fully review the impact of this change on competition and our tax 
dollars. 

We are concerned about the following: 

• Changes in language making any data developed in performance of a government 
contract will result in less data being available. We don't believe that data resulting from 
development of a defense end product should be the property of an OEM. 

• Data charged to an indirect pool will become proprietary to the OEM. We fully 
understand the argument that CAS will not allow misuse of this flexibility, but still believe that 
the OEMs will find this a loophole to crawl through. (This is demonstrated by the fact that 
OEM members of the 807 panel fought hard to achieve this concession.) 

• We are aware of contentions that these changes will only affect future development. 
We are afraid, however, that these changes may be applied to system upgrades, contract 
enhancements, etc., and seriously affect the spare parts market. 
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The more data there is available, the more competition. The more competition, the greater the 
savings to the taxpayer We, as taxpayers, have a right to the savings produced through the 
competition as well as a right to data developed-accordina to anv for mula-with anv of our 
tax dollars. 

To summarize, v^e believe that this proposal will unnecessarily harm the ability of qualified 
small businesses to provide spare parts at a cost savings to the taxpayer. By affecting 
thousands of component manufacturers across the country, it will further erode the second 
tier suppliers which form an essential segment of our defense industrial base. And finally, it 
will result in American jobs sent offshore and a return to the $500 toilet seat Secretary Perry 
is hoping to avoid. 



Sincerely, 




LylerJuhring 
General Sales Manager 



copy: 



Senator Joe Bertram 
Congressman Collin Peterson 
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DERCO INDUSTRIES, INC. 



P.O. Box 26549 • Milwaukee, Wl 53225 USA 
Telephone: (414) 355-3066 • Telex 260342 • Coble DERCOMIL 
FAX (414) 355-6129 

11 August 1994 

Deputy Director 
Major Policy Initiatives 
1200 S. Fern Street 
Arlington,. VA 22202-2808 

Attn: Ms. Angelena Moy, OUSD (A + T) DDP 
Ref: DAR Case 91-312 

Dear Deputy Director Moy: 

As a member of the small business community serving the Department of Defense and 
the Commercial market, I submit comments to the proposed rules as detailed in the June 
20, 1994, Federal Register, 807 Committee. 

The overall affect of the proposal changes will have a devastating effect on the small 
businesses that currently act as Department of Defense contractors and subcontractors. 
We are opposed to any changes which, in affect, reduce competition, increase costs, and 
place an undue burden on the small business community and the tax payers. 

1 . The proposed change to limit technical data charged as indirect costs to limited 
rights status will inhibit competition. An Original Equipment Manufacturer can adjust the 
way development costs are credited, thereby ending the DOD's free access to the 
technical data they have funded. The result will be increased costs and less competition. 

2. The proposed change to eliminate the requirement for DOD obtaining unlimited 
rights when data was developed under a government contract will also inhibit 
competition. Again, when the DOD has funded the development of the data, DOD 
should have the right to use the data to encourage competition and lower future costs. 

3. We oppose a mix of private and government funding for development resulting in 
5 years of Government Purpose Rights, without imposing a percentage guideline. A 
nominal investment can engender an OEM to 5 years of exclusivity and over-priced 
spares. To allow for adequate recoupment of DOD investment, a 50% threshold for 
private investment should be added to the rule. 

4. We also oppose the rule stating the DOD will be given data rights only as 
customarily provided to the public. The basis of private agreements should not be 
implemented in DOD contracting, as this will further reduce DOD's return on investment 
for technical design, thereby increasing overall costs. 

Any efforts to amend the technical data rights regulations must be evaluated by the 
entire industry and studied carefully for the impact on all sides of the defense industrial 
base. A committee should include OEM's as well as DOD and small businesses. The 
end result must not be unnecessarily increased defense costs, restricted competition, and 
a weakening of military readiness. 




Best Regards, y 

Mark Hoehnen 
General Manager 
Derco Industries, Inc. 



Enclosures: 



Location: 8000 West Tower Avenue • Milwaukee, Wl 53223 
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Copies to: 



The Honorable Senator Herb Kohl 
330 Hart Senate Office Building 
Washington D.C., 20510-4903 



The Honorable Senator Russ Feingold 
502 Hart Senate Office Building 
Washington D.C., 20510-4904 



Representative Tom Barrett 

313 Cannon House Office Building 

Washington D.C., 20515 



The Honorable Sam Nunn 
Chairman 

Senate Armed Services Committee 
Dirksen Building, Room SD303 
Washington D.C., 20510 



The Honorable Ron Deliums 
Chairman 

House Armed Services Committee 
2120 Rayburn House Office Building 
Room 2108 

Washington D.C., 20515-6035 



The Honorable Jere W. Glover 

Chief Counsel 

Office of Advocacy 

U.S. Small Business Administration 

409 3rd Street, S.W., 7th Floor 

Washington D.C., 20416 



Electro-methods, Inc. 

Attn: Donald M. Judson, President 

P.O. Box 54 

330 Governors Highway 

South Windsor, CT 06074 



Wisconsin Procurement Institute, Inc. 
Attn: Barry Holland 
840 Lake Avenue 
Racine, Wl 53403-1566 



The Honorable Dale Bumpers 
Chairman 

Committee on Small Business 
United States Senate 
Russell Senate Office Build6 



The Honorable Larry Pressler 
Ranking Minority 
Committee on Small Business 
United States Senate 



Location: 8000 West Tower Avenue • Milwaukee, Wl 53223 




Ms. Angelina Moy 
OUSD (A&T) DDP 
1211 South Fern Street 
Arlington, VA 22202-2808 



Subject: DAR Case 91-312 
Dear Ms. Moy: 

This letter is in regard to the subject DAR Case. 

First of all, I want to emphasize I support your effort to update the Federal 
Acquisition Regulation Supplement ''Rights in Technical Data'\ Although my 
views are represented in the more comprehensive letter from the IDCC committee 
signed by Mr. Frank Abbott, there is one item which I would like to comment 
further on - that is the stated five year period for Government Purpose Rights. 

The way the proposed change is written the five year period commences with the 
effective date of the contract. If it is a three year contract, which is common, it 
would mean that at the completion of a contract there would only be two years 
remaining to introduce a product and develop a market. For high technology 
materials, such as Dow Coming produces and sells, it commonly takes five to ten 
years to develop a market for a product. An extreme example is continuous 
ceramic fiber tow. Dow Coming and many other companies have been caijying 
our research, development and marketing products for greater than 15 years. 
Furthermore, many companies have been selling ceramic fiber tow for 5 years or 
more. I doubt that any company is satisfied or encouraged with the development 
of the market to date. Unfortunately, it will probably take at least another 10 years 
to develop an attractive market for ceramic fiber tow. In this situation a 5 year 
Government Purpose Rights would be inadequate. 

I realize that the proposed change, five year period is followed by "or such other 
period as the parties negotiate". My fear is, however, that the COs will view this 
as the recommended period, and will be difficult to move to a more reasonable 
period. I would recommend not mentioning a specific period, simply state a 
reasonable number of years will be determined in negotiations. If you feel a 
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number of years is required it would be more equitable to cite a range such as 5 
17 years. A third alternative would be to have tfie Government Purpose Rights 
period start at the termination of the contract. 

I appreciate the opportunity to comment on this important effort to update the 
DFAR regarding Rights in Technical Data. 

Sincerely, 



Ward Collins 

Sr. Manager, Cooperative R&D 
Dow Coming Corporation 
Phone: (517>496-6114 
Fax: (517)-496-5324 
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From: Barry Dube' 

2150 Duckwalk Court 
Waldorf, Md 20602 

To: Deputy Director 

Major Policy Initiatives 
1200 S. Fern St. 
Arlington, Va 22202-2808 
Attn: Ms. A. Moy 

Subj: DFAR CASE 91-312 COMMENTS 

Dear Ms. Moy, 

Attached are my comments concerning the subject Case. I am employed in the 
area of technical data acquisition and application, and generate my comments from my 
14 years in this business. As a taxpayer, I felt it important to identify impact areas, both 
bad and good. Most of the proposed changes are acceptable, however, several areas 
negetively affect the government's ability to properly operate because of conflicting 
mandates between Public Law and Defense regulations, or acquisition process controls. 

The attached document contains for each problem a problem statement, proposed 
correction, and brief reason for correction need. Many corrections reflect an approach 
of teaming with the offerors/contractors, where both parties keep each other's needs in 
perspective and neither side has an overwhelming advantage. Of note is the comment 
for mixed funding and the beneficial partnering that can occur if the correction is 
implemented, and the comment for Competition in Contracting Act (CICA) impact. 

I look forward to hearing from you. If I can be of any further assistance, please 
contact me at the above address or evenings at (301) 843-0653, days at (301)221-8876. 



Reader note: Subpart 227,4 (Rights on Technical Data) proposed 
changes are considered acceptable except where commented upon. 

1. 227.403-1 (Policy) 

Problem: As written, this subparagraph has two problems: 

First, 227.403-1 (e) is in direct conflict with policy 
defined at 227.403-2 (b) (1) because the former disavows 
competitive reacquisition of form, fit, or function identical 
items and the latter requires such action. 

Second, 227.403-1 (e) is in direct contradiction with 
Competition In Contracting Act (CICA) (i.e. Public Law 98-369). 
CICA compliance requires competition and other socio-economic 
support, such as small business set aside or minority owned 
businesses. Other derivative programs, such as DOD Spare Parts 
Breakout Program, will also be effectively terminated by this 
policy. 

Correction: Add as new subparagraph at 227 .403-1 (e) , as (3) the 
following: ^U3) The selected lifecycle support methodology shall 
be ""^contractor life and type" support and the anticipated item 
service life does not exceed 7 years." Life and type means no 
internal to DOD organic support. 

Reason: Only short life span items /products are suitable 
candidates for commercial organic support or for negating CICA 
benefits. This must be a controlling consideration. Conflicting 
criteria must also be removed. 

2. 227,403-4(a) (1) (License Rights) and 227.403-5(b) (1) (i) 

Problem: (a) These two sections do not define or place objective 
boundaries as to what ''mixed funding" represents. This vagueness 
is untenable. By a contractor's spending the symbolic one (1) 
dollar as part of an indirect cost pool, he would be permitted to 
claim mixed funding and apply government purpose rights almost 
without hindrance. (b) Furthermore, there is no incentivization 
to promote commercial investment as part of clause - which is 
what it's purported reason was claimed as being. 
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Correction: (a) Modify as follows: In the third sentence, after 

the words ''..funding, the Government," insert the following text: 

^^in accordance with the below schedule . 

(b) After third sentence, indent and add this following 

schedule: 

MIXED FUNDING INCENTIVIZATION FORMULA: 
For every ten percent increment of private funding applicable to 
the data in the areas of direct costs (i.e. excluding general and 
administrative) , the contract terms except as excluded above, 
shall (a) permit application of government purpose license rights 
to technical data for a period of one calendar year for each ten 
percent increment, and (b) create provisions to utilize dedicated 
contractor support for the product, item, or process for a period 
of one-half (.5) calendar year for every ten percent increment of 
funding. For increment values over sixty percent, the contractor 
and government will enter into negotiations for application of 
DFAR Appendix D, Component Breakout. Rounding of increment 
values shall apply the following rule to the ^^ones" digit: ""^Ones" 
values less than or equal to five, round to the nearest tens'' 
position; ''''ones'' value greater than five, round to the next 
higher ''''tens" position. " (e.g. 13<15, round to 10; 47>45, round 
to 50) . 

Note: The clause at 252 . 227-7013 (b) (1) (ix) (B) (2) should be 
changed also to reflect this formula vice the 5 year period 
currently stated. Formula can be placed in either location, 
with 252.227-7013 being the preferred location. 

Reason: As written, these sections do nothing to either forge a 
genuine incentive program for offerors and contractors or provide 
for the government to benefit from the partnership. The 
recommended rewrite provides for a fair and equitable socio- 
economic rule for both parties. Additionally, it's time schedule 
permits proactive and flexible program office implementation of 
lifecycle support requirements consistent with DODI 5000.2 and 
availability of funds and resources at various points of the 
program's lifecycle. In short, it's reinventing government so 
that both Industry and the DOD reap maximum benefits while 
encouraging creativity. 
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3. 227 •402-1 (Commercial Items or Processes) 

a) Problem: Subparagraph (a) (1) Prohibits DOD from acquiring 
data needed for the crucial lifecycle functions of rework and 
spare parts replacement. These are separate and distinct 
lifecycle functions that, if omitted, render the hardware in need 
into a non-mission capable (NMC) status. The only circumstance 
where this is not present is disposable parts. NMC status for 
most weapon systems hardware is untenable under most conceivable 
scenarios . 

Correction: Two part correction needed: Part one is to insert 
the terms ^^government rework" and ^^procurement of suitable 
replacement parts" in the first sentence of (a) (1) after the 
words repair or maintenance." The second correction is to 

add a new subparagraph (3) under (b) as follows: (b) (3) comply 
with 227 .402-1 (a) when life and type organic support has been 
contracted for from the offerors and contractors. 

Reason: a) This correction allows DOD to provide for lifecycle 
support necessary to preclude NMC status. 

b) Provides for alternate course of action to DOD to 
permit our better utilization of commercial capabilities to 
perform organic support. This action is in line with elimination 
of specifications and DOD data rights erosion. 

4. 227.402-2 (Rights in Technical Data) 

Problem: Subparagraph (a) is in direct conflict with the 
implementation of the clause at 252.227-7015. Specifically, this 
clause (227.402-2) makes the statement that DOD use of such data 
is limited to internal DOD functions, the ''Generally'' caveat not 
withstanding; however, the clause at 252.227-7015 permits 
unlimited application of ''form, fit, and function" data. Form, 
fit, and function data will be extensively used both internal to 
DOD and external by suppliers/competitors to furnish either 
spare, replacement, or repair parts needed to keep contractors' 
commercial products operational. The conflict between text and 
intent must be remedied. 

Correction: Modify 227.402-2 (a) as follows: Second sentence 
delete the word "Generally" ; in place there of insert the 
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following phrase. ''With the exception of technical data 
addressed at 227.402-1 (a) (1) and 227. 402-1 (a) (2) 

Reason: Provides clarification and allowance of use of form, 
fit, and function data products for repair, rework, and spares 
support . 

5. 227.403-l(b) (2) : 

Problem: This statement is vague in meaning as to just what 
''acceptance of technical data" means. Very extensive corporate 
experience in specifying and enforcing contracted for data 
requirements under this phrase proves that it is too nebulous to 
realistically apply as is. 

Correction: Delete existing sentence and substitute in place the 
f ollpwing: 

(2) Establish or reference both contractor/of feror and DOD 
data managers procedures to be applied to determine the 
following: 

(a) Suitability of technical data for intended 
lifecycle support usage as defined by program 
Acquisition Plan (AP) or Integrated Logistics Support 
Plan IILSP) , and 

(b) Compliance with contractually specified ordering 
provisions . 

Reason: The term "acceptability" is not specific enough and 
frequently causes dissension between supplier and buyer. Rather, 
the usage of acceptable to perform expected lifecycle task and 
acceptable to contractual provisions need to prevail and be 
defined. 

6. 252.227-7013: Omitted from the definitions 

Problem: Section is the topic of "Copy Right." Copy Right 
issues are frequently surfacing as contractors attempt to apply 
copy rights to technical content of technical data, versus 
classic authorship. This abuse must be stopped. 

Correction: Include under definitions, the reference to P.L. and 
short definition of copyright as follows: ""^Copyrights : See 17 
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U.S.C. 102; defined as works of authorship that exclude 
protection of application to ideas, procedures, processes, 
regardless of form, in which described, explained, or otherwise 
illustrated. " 

Reason: Correct problem area suffering from misapplication and 
abuse . 

7. 252.227-7013 Alternate 1 (xxxl994) 

Problem: By nature of its language, this clause will 
systematically prohibit the government form entering into 
competitive acquisition for many years (not just 2 -see subpar. 3) 
after the date of any contractually ordered, unlimited rights 
technical data products. The government, to comply with Freedom 
of Information Act (FOIA) , as well as put out bid sets in 
anticipation of competitive contract activities, often publishes 
the data in question immediately after receipt. By stringing the 
DOD along with undelivered technical data, the development 
contractor could (probably will) exercise this clause and . 
effectively stop competition of the development or production 
efforts; i.e. it makes the contractor sole source until he 
decides to release (allow the DOD to publish) the technical data 
to general public. 

Correction: a) Best alternative: Delete this alternate 
in its entirety. It has too severe an impact to 
competition of major acquisitions to permit. 

b) If deletion not possible, mitigate danger to 
competition by inserting new sentences at end of 
subparagraph (3) as follows: 

^^This limitation, however, shall not preclude or 
inhibit DOD engaging in competitive acquisition 
activities. The contractor shall be required to 
abide by Freedom of Information Act and furnish 
any data within the reasonable schedule establish 
by the DOD contracting officer. " 

Reason: The DOD competition process, mandated by CICA, could be 
severely hampered by contractors ''dragging their feet" in 
supplying unlimited rights technical data to potential 
competitors . 
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8. Note: This problem also applies to 252.227-7014 alternate 1. 



9. 252.227-7015 (Technical Data Commercial Items) 

Problem: This clause is silent as to use of technical data for 
the purpose of internal Government use of maintenance, repair, 
and rework. If policy is silent as to expectations of partners, 
it will become a point of dissension. 

Correction: Add new subparagraph as (b) (1) (v) as follows: 

(v) Are needed for purposes of internal government 
functions of maintenance, repair, and rework.'' 

Reason: If DOD cannot repair, rework, or maintain the item 
through the form, fit, and function data, weapon system non- 
mission capable status will result, or conversely, the 
implication is either mandated (by default) development 
contractor support for as long as item is in inventory, else the 
item is disposable. 
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)ep"uty Director 
lajor Policy initiatives 
200 S. Fern Street 
Arlington. VA 22202-2808 



Utentibn: Ms. Angelena Moy / OUSD 

subject: DAR Case 91-312 - Pentagon Acquisition Reform 
Dear Ms. Moy: 



P^he purposes of establishing Electro-Methods creaenti^^ llAT^A'.tll 
.a^xperience, ve would P°^jj ^o our 23 plus yea P^^^ Overhaul and 

cSKacting with the U.S Military a^^^ ^ contract dollar volume 

repair facilities. In Exectto fiaure placed EMI at 

vifh "?5«/tL'?cr2rrt ? ^^ a^e attacheV'a " /eakout" chart 

designated alternate source ror xo^f equipment such as computer 
facilities "tilxze the latest in me^^ P programmed stamping 

assisted design/computer assisted ^^m^^^^^ stations, plating 

machines, several j^elding ^^^^^ '%^^n-destructive test departments, 
facilities, heat treating furnaces ^nonaes^^ employs more than two 
electrical discharge "'ach^nej: ^ad an "in house" DCAS representative 
^iZltor^i^^^^^^^^^^ Th^e cS^U'Uates employing statistical process 
control and total quality management. 



IV else 91-312 pentagon Acquisition Reform 



SUBJECT: CASE 91 



..e cu.«nt "r.for." «asures fo. the propos.. P.nt^^^^^^^^ 
proaram are of concern for us. the 807 Group. A second 

business personnel was li«^>ted to one member on the soj | to seek 

islie of concern which "^wed in that there was^^ line" procurement 
suggestions from current competition advocates and ^^^^.^^ 
pe?lonnel i.e. Contracting Officers. In listening ^ ity of the 

deliberations of the 807 Group, y^^^^^ tors/Original Equipment 

members to aid ^^ti-.rment of Ima!l Business. There appears to be a 
Manufacturers to the determent °f Small ^^^^^ Contractors from the 

Droqram of isolating the Small Business x v j^.^ ^^^^ ^iH 

Ipa?e parts logistical support ^jarket place, 

substantially increase the DoD to be paying more for less 

revisions proposed by Group 807 will cause do ^^Ji^ess factor. That 

I^Pu.S.A. 

^s conceived by the 807 Oroup our alUe^. ut^ 

weapons systems would procure their logistical s ^pp^^^^ ^^.^ does not 
from either the OEM's and/or the Deparcmen ^^^^^ allies 

take restraint of trade bUsh^f n tSe u\s^ 

have procurement missions established in tneu ^ obtaining parts at 

anS utilized the Small business Defense Contractor^^i ^^^^^^^ 

keeping costs at ^^wer le^%\l\^%V^^ a lower level of 

our allies ^J,/ ,\\\'^iequism7^ minimizes the paperwork load. Which 
•sT«a5- eIeilnt\"^'dmin\stration costs. 

Entrusting administration to C^M^ s J?.^s'i^^"^i'i^ 

sorry performances of the OEM s P ^ice situations. Witness the 

sector. There l°st the OEM's and the fines imposed by 
attached news articles. We list 
Governmental Legal Actions. 



General Electric 

UTC/Sikorsky 

Teledyne 

McDonnell Douglas 
eing 
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It is noteworthy that in most instances the various waste, fraud and 
abuse acts were uncovered by whistle blowers as versus the U.S. 
Government surveillance bodies - DCAA, GAO, Congressional Committees. To 
shift administration to the OEM's would be giving them keys to the 
treasury and the combination to bank safe. 

There would be a potential conflict of interest should the OEM's be 
placed in charge of selecting alternate sources for individual parts 
and/or assemblies. We are aware that many OEM's have alliances with and 
percentile ownerships of foreign manufacturers. This beclouds the 
competitive market and has the potential to export the ^obs of the 
nation's sillilled labor force. We recognize the global economies of 
today's world are such that "offsets' are a way of life. In accepting 
this reality, we would believe that offsets come from the commercial side 
of the corporate business. This would permit the stipulation that 
Defense dollars be spent in the U.S.A. thereby maintaining the actual 
me^talworkinq manufacturing infrastructure. The GAO finds offsets of as a 
^^^ed policy. 




LEGAL ACTIONS 



BOEING 



LITTON 
INDUSTRIES 



Paid 75 million 
covering "mischarges" 
on contracts. 



Paid 3.9 million 

Gov't charge. of conspiracy 

and wite fraud. 

Paid 82 million 

Fine for overcharging. 



Wall Street Journal 



L.A. times 



GENERAL ELECTRIC 




GRUMMAN CORP. 



Paid 130 million 
16 instances involving 
false billing, money 
laundering , weapons 
procurement fraud, bribery, 
Israel, Saudi Arabia & Egypt. 

Falsification of test results 
Cleveland plane dealer. 

Whistleblower 
awarded 13 million of 
a G.E. 59.5 million for 
fraud. 

Paid 20 million 

for improper financing 

dealings. 



Rolling Stone 



Journal Inquirer 



Washington Post 



LOCKHEED 



Investigation of bribery in 
Korea cited for possible 
violation of foreign corrupt 
practices act. 



Wall Street Journal 



LUCAS INDUSTRIES 



Paid 12 million 

supplied subquality parts 

used by F18 aircraft. 



Wall Street Journal 
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LEGAL ACTIONS 



MCDONNELL 
DOUGLAS 



Air Force Officers refuse 
to testify on 1.5 billion 
cost overruns. 



Associated Press 



KAMAN CORP. 

RAYMOND 
ENGINEERING 



Paid 765,000. fine for 
overcharges. 



Hartford Courant 



TELEDYNE Paid 112.5 million Wall Street 

result of whistle blowers Journal 
efforts 

Indicted for Illegal Wall Street 

export of munitions Journal 
pellets 




UNITED Sikorsky / Saudi Arabia Hartford Courant 

TECHNOLOGIES bribery. 

Paid 150 million for Hartford Courant 

overcharging. 

Overcharges of Israel Hartford Courant 

purchases thru General 

Dotan of Israel Air Force Washington Times 

Hamilton Standard cited for Hartford Courant 

price increases from 8 

million to 23 million in 

3 years for space shuttle 

design. 
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Litton Industries pleads guilty 
in defense-contract fraud probe 



Los Angeles Times 

WASHINGTON — Defense con- 
tracting giant Litton Indtisthes Inc 
pleaded guilty to federal fraud 
barges Friday and agreed to pay 
$3^ million in fines, crvil daims and 
prosecution costs arising from the 
1988 ni Wind defense procurement 
scandaL 

The negotiated plea mariced the 
• final case in a 7Vi>year-long Justice 
. Department legal campaign that re- 
sulted in the conviction of 64 gov- 
ernment officials, consultants and 
^corporate executives from 10 de- 
ifense contracting companies and 
fbrought in $250 million in penalties. 

• The massive procurement scan- 
• dal erupted in the mid-1980s at the 
. peak of the military spending boom, 
; and the ensuing investigation broke 
.important new groxmd in the prose- 
tojtion of whxte-coUar crime, includ- 
ing the first use of wiretaps against 
fcorporate and government law- 
-'breakers. 

!t- H also brought a significant tight- 
ening of the procedures the Defense 
Department uses in doing business 
.i.with contractors and outside con- 
sultants, ending the previoxis laxity 
.that had allowed both sides to trade 
insider information and play favor- 
ites on big contracts. 

In a statement issued after Fri- 
day's plea. Attorney General Janet 
Reno called the probe, which was 
begun during the Reagan adminis- 
tration, "one of the most success- 
ful . . ever undertaken," saying it 
"fundamentally changed how 
^rtiite-collar crimes are investigat- 
ed." 

She prediaed that the techniques 
honed in the III Wind prosecution 
would serve as a prototype for fu- 
ture investigations into crimes in- 
volving fraud in environmental, 
medical, insurance and consumer 
.^Tissues, as well as in goverrmient 
cantraaing. ^ 
The criminal charges to which 



The negotiated plea 
marked the firial case in a 
7V2-year-long legal 
campaign that resulted in 
the conviction of 64 
government officials. 



Los Angeles-based Litton pleaded 
guilty Friday alleged that execu- 
tives of the company's Litton Data 
Systems hired consultants with 
contacts inside the Pentagon to pro- 
vide them with confidential infor- 
mation needed to win Navy and Ma- 
rine Corps procurement contracts. 

Although Litton ultimately was 
unsuccessful — it ^ed to win con- 
tracts on two of the projects and 
decided against submitting a bid on 
a tiaird after the probe be<ame pub- 
lic — the goverrmient ciiarged the 
company with conspiracy and wire 
fraud. 

The incidents, which occurred be- 
tween March 1 987 and June 1988, 
involved contracts for the advanced 
tactical air command central, a 
multimillion-dollar Marine Corps 
radar and ground-control system; 
the AN/UYQ-21 electronic display; 
and a Marine Corps signal convert- 
er. 

The two executives of Litton Data 
Systems — Thomas D. McAusland, 
former senior vice president of busi- 
ness development, and Christopher 
M. Paford, former business devel- 
opment director — were convicted 
in an earlier case. 

Litton Industries, Inc, in a state- 
ment issued Friday, said it had 
pleaded guilty only because it tech- 
nically is legally responsible for all 
actions taken by senior-level man- 
agers, but insisted that it had nei- 
ther broken any l*w nor benefited 
from any of the deals. 
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Litton Unit Agrees to Pay $82 MiUumi 
To U.S. to Settle Contraa-Padding Case 



ByDAvxDj. Jettzbson 

LOS ANGELES- A unit of Ltttno India- 
«o Inc. a^rted to piy the gufTOMm J82 

™x It padded gormimem Gooncts to 
mttooats away Anm its **»nmfrml 
CBBtoisen. ^ • . fc.' 

Tltt Litton Systems Inc. unit liad f ff^fd 
t potential liaUUty of SBSO oillion in 
images and penalties in tHe case* wtilcti 
WIS ortginaily filed in 1988 under the False 
Oaixns Act, the so^ed whistle-blower 
nSixtB that allows private ri^T^n s to sue 
for taud on behalf of the gtjvemment In 
^addition to the S82 nunion, Litton agreed to 
pay S4 miUioD to the nongovemment plain- 
«is for aitorneys fees... s — • i 
w-Jn the suit the gtnrenment and former 
Xltton employee James Carton, & technical ' 
director of the Litton Ocnnputer Scrvioes 
c ttilsio n of Litton ^yshems, alleged that 
XJbttoD had systenwhraUy stdfted com- 
ytter-tt sage c osts from umimeiU al to wni ^ 
tary customers at its Woodland win^ 
CSahL, offic e. In some cases, Litton 
charged the government as much as 10 
times more for the same work as it 
charged commercial customers* Assistant 
DA Attorney Howard Daniels, who han- 
dled the case. said. Litton masked the 
olsallocation through a complex compu- 
terised accounting system, the plaintiffs 
alleged.* •* . — — — 

Hie company settled the suit without 
any admission of wrongtloing or liability. 
' * Mr. Daniels said it hasn't yet been 
dedded bow much of the SB2 million Bfr. 
Carton and the other nongovernment 
pWntlfftatte case, the Washington,D.tl- 
based nonprofit group Taxpayers Against 
VwA will receive, tho^ they are enti- 
tled to between 15% and 25% under the 
FUse Qaims Act 

Chairman Defends Posttion 

"^A dedsion to settle is a difficult Choice 
when you believe your position is correct" 
Litton QwirmRn Alton J, Brann said in a 
ttucment •This decision was made in 
reoognitioo of the potentially significant 
Amount at risk and the disruptive force of 
lODg-tenn litigation. The mutually accept- 



able agreement fully disposes of an issue 
that could have taken several more yean 
to resolve ^^ir'^igh the judicial procBsa.'* 

Utton's exposure to the case waagjgwifi 
ICBStly heightened to July 1S92: A iederaj^ 
court judge, ruling on sereral issues toihe: 
case, found that Litton Systems had misaH 
located costs at the oomputerscrvices-^ 
bustoess, vtoiat ing sereraJ procnremem 
laws and overchargmg the Pentagon by an 
estimated S50 million. . 

g t he case had gone to trial, Utton, a 
Beverly Hllls-based advanced-electronics' 
and defense-systems maker, would have^ 
bad to prove it didn't knowtogiy Violate 
law despite evidence that the m n y m a^ 
consulted two accounting experts wbo3oi 
" Litton its cost system was illegal TteCL 
attorney's office m Los Angeles contends 
-that Litton managers lied to govemmcn 
au^tors and Jmowtngly filed fa ig^ papers^ 
Witt tlie government to conceal the.'tto^ 
Jtwftii accounting practioes.** .v^' | 
taoe of Bales "/ ^ i 

^^^Ato E. Preston, Utton's senior vice • 
president and general counsel said, •'We' 
beUeve that we correctly interpreted these] 
complex government regulations, and th&i 
the Litton employees involved acted in 
good faith.'- He added: "Itis our further 
; belief that the acoounilng system to places 
^f^^oComputer Seirices division acni^ 
W towered the costs to all customers, 
including the government by several mil- 
lion dnllaxs. It unfortunately illustrates 
the dlffiailty to attempting to do govern- 
mffl^and commercial work to the same 

The suit claimed that utton, using the- 
ttme computer to account for its comn»- 
dal anddden^ customers, had altered 
costs through a so^ed -memory cap" 
that underreoorded computer wage and 
gave oomm eraal customers discounts 

ttoe oc Qgred between 1S81 and 1982. the 
St^^^cmment said. 

jounced the settlement after 
tte ctee of trading. In composite tradtog 
y«epflay on the New York Stock Ex- 





T^OT Street ci^imiaaals, taaree ^araJaces 
a-aci tlxey *re o\it. DB^or corxjoratioaas, it'i 
^' a^T^Hole dJL£fere3atToaJlga3aa.e 





ED BY BXUL CUKTON, THE CRIME FIGHTSIS OP VASkZNGTON HAVE KIT 
upon a wondrous new weapon for stomping on criminals: Three 
strikes and you're out. For anyone convicted o£ committing three 
violence, from armed robbery co rape and murder, the judiHal remedy wUI be 




at tfai pim. GnMrnm. > 

G5 bat pampfd out mor^ tKt^ xniiS 
■iilioe ia 6am md mmumm m J!!^ 





^^^"^^^ 

bwiiiii a w4ttck-Mowtr on dit -mi^ ' 
chac? A l(H^r tun^ by i G^r^ 

Si'urr fio't of cKt corpMVBupfti 
ta fwt or won mu 
Tbt liuoi Miiiu ippiwdi ma« Or miiy 

MK do Btucil CO ^Rf^VtV 

but • mikr anooea to 



wouki ctxtMtakf put cht 
Wit CEOt br KitQAf their bottom Mnc. 
RftipK Nftdcr Km propoMd thai repeat 
oilcadcn — companies that rt^uUrt* 
da^aud cajcparan • bt banned from idiu*^ 
» cha fowcnmcnt for a lucd penod 
ct9c The same priadpic could br cn- 
tondcd further to eo^ the muicinidr '^f 
apeeiai caa breaio «ad subndies made avai^ 
Mhim to buaincK If fou rtfuiariy bccak die 
law. fou art aet dtfible co share ia Uncie 
Sam's pork and grr^y. 

Let's aoc hold our breath waiting to sst if 
tKii idea acehcs on ia Washington. TIm 
SMBe definie qorsoodis *^io get aosied 
refokrir for 6aud are eurrcndv loubrirt: 
iMkia die Aim Gaiatt Ai*^ 
that its utihir to thrm. Tlir 
mcBige is dean Muggets who wear suit5 
should get aa unlimited number of sain n 
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iL Loek 'cm up ibr life: throw away the key. 
Leave aside all the reaaou %»hy this probably won't dccer violent 
nae any more than the revival of the death penalty has diseoueaged 
omibdes. The idea • so simpk and direa - and ao wildly popular 
that only the bravest poiitioan will daiv question it. At both the 
ate and icdoml kvck the proieiple is going to be enaocd tnco lew. 
Meanwhile, there is another variety of repeat oficndcr who aldps 
'om one florid cnme to the not and yet never enoounten rlie same 
tnd of ingry rackenm^ The etimea of thcae odfendcrs are naiaiy 
ifout money - ttcaiiag publk aioncy ^ but some of the 
ISO endangar liv«& 

Let s name lotiia of these rcodivisiu Borin|^ Oeneral 
srommam Honeywell, Hughes Aircrah, LiRoa laduscriea, 
•lagnavoa. Martin Manecta. McDoaaall Oougias* Northsop, 
layrheofv Rockwell latesBaiMoaL Talcdyn^ Tctas laattumasa* 
Jntted Teehnoiopca. 

All of these carpomoons are aMt>or defense i andafl 

sv« been mught d^audiag the iedcsal 

And all ^ t^ Mpaoio have bi 
.Typsoay. thay pey a 
aoi 80 do it a^ufr T^ pacsn of 
hme is not l e str i aed m defense con(saccon» of cou rse, ' but they 
»fi«r the moac dosMtse iTimpki of a system^ that su ast oioiiBals 
mght (caaonably Haaatbe as unequal jtiaiieBi 

G£ seems almoat ia a chfluaal dass by ctseiC At lease it geo 
aught more often than ethers. According to the PrO|ecT on 
jovemmest Ovcnight (the falki who fait spedightad the |600 eot* 
rt scats chat the Pentagon was buying ia the 'SOe), G£ has been 
ii oolw ed ia 16 differoircpisodes of lawicasneas — everything from 
alsc billings end wiaiwins pim.iiiMmnt fraud co money lau n de rin g 
Old bcibery. Hughoi Airoafr has ame stsikes agaiw it, aod it's still 
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Government sues GE 
over engine problem 



QZ VEIAND • Th0 Justice De- 
nnment is suinf Genenl Electhc 
Co^ aocusing it of s up p i e tain g test 
mults shon^ 7,000 radtety and 
^nmerctti jet engines ^ induding 
l^ose on Air Force One hftd dan- 
fvous eieahcal Oiws. 
yThB nvenuieat is tenhlnr at 
bMSlOO million in damages in theii 
Ifvsizit xmseaied Thuisday in fMer- 
^ooujt. The nain Dealer reported 



•yJ^ *^oe Depanmem said the 
^.alleged flaws could cause fires or 
^•Jbn of power. No crashes were 
Nmestioned in the soit 

GE, which builds the engines in 
faburban cinrinr^m^ detued the al- 
raegatlons-- first leveled by a whxs- 



have die best safety and reliability 
record in die world. 

is ttnconsciottable to retse 
baseless aUegations that could 
J^Tongty raise ooneems in die pub- 
lic mind," GE y.i>*TTnin Geoige 
•tasnson totd TbM Aasodaied Press. 

The company said it told die Pen- 
tagon and Federal Aviation Admin- 
ittration of the whtstle-blower's 
atay concerns m 1992, 

General Becaic which competes 
with the East Hartford, Conn.-based 
jet engine builder Pratt & Whitney, 
has its corporate headquaiters in 
Faslleid, Conn. 

The allegatiotis in the lawsuit in« 
^plve a process that shkids a jet 
plane's eleozlcal components from 
, microwave and ndar transmis* 



'1!^'!^ - ^i?^ its oigines 

' GE sued on jet engme^ 



Please see G£» Page B2 . 
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sions, radios and other devices that 
can interfere with engine operatioxx. 

' TThese GE engines unnecessarily 
endanger the health and well-being 
of pilots, maintenance service per- 
ionnei and passengers, including a 
veiy real likelihood of loss of life,'* 
the government said. 
^•The lawsuit said Air Force One, 
the president's plane, *'is also prone 
to an electrical system breakdown, 
engine malfunction, or worse, be- 
cause of GE*s fraud.'* 
« Federal officials said the suspect 
jet engines power such military jets 
as the F-U and F-16 fighters, the 
' stealth bomber, the B- 1 bomber and 



the AWACS reconnaissance plane. 
Commercial engines said to be sus- 
ceptible to Che defects are used on 
Boeing 747s and the European-built 
Airbus. 

An independent review of thou- 
sands of engine service reports fUed 
with the FAA since 1990 by airline 
mechanics found no instances of 
electrical problems of the type de- 
scribed by the Justice Department, 
The Plain Dealer said. 

Dick Williams, the president of 
Aviation Data Source in Denver, 
who conducted the computer 
search of FAA records, said, *'May- 
be if s not happening, or maybe if s 
something that is difficult to diag- 
nose." 



Fe<Ss sue GE over engine test results 



CLEVELAND The Justice Department is suing 
Geoeral E^etrk Ox, ^msing it of Oppressing test 
itsohs Ih^ni TjDOO^rmiury and commerdai jet 
CDgmes^ induding those on Air Force One — had 
daneerous ikmii ■! flaws. 



concerns in 1992. - . 

The allegitions in the lawsuit involve a prooesi that 
shields a jet plane's electrical componena fironi 
microwave and radar transmissions, radios, and other 
devicesohat can interfere with engine operatioa. * 
These GE engines unnecessarily endanger die 
health and well-being of pilots, maintenance service 



tngerous mcuiiai uaws. neaitn ano weii-oemg oi piiois, mamienance 

The g ov ern m en t la seeking at least $100 million in personnel and passengers, including a veiy real 



^hmages in'^e lawsuh unsealed Thursday in federal 
/eoott. The Plain Dealer reponed today. Hie Justice 
Department said the alleged flaws could cause fires or 
loss of power. No crashes were mentioned in the 
lawsuit 

Fairfield, C6nn.-based GE which builds the en* 
gines in suburban Gncinnati, dented the allegadons 
* which were first leveled by a whistle -blower — and 
said its engines have the best safety and reliability 
record in the world. 

"^li h unconscionable to raise baseless allegations 
that oobid wrongly raise concerns in the public mind/* 
CE spokesman George Jamison told The Associated 
Press today. 

The company said it told the Pentagon and Federal 



likeUhood of toss of life,'* die government said. 

The lawsuit said Air Force One, die president's' 
plane, ''is also prone to an electrical system break- 
down, engine malfunction, or worse, because of GFs 
fraud- 
Federal ofTidals said the suspect jet engines power 
such military jets as the F-14 and F-16 flghters. die 
stealth bomber, die B-1 bomber, and die AWACS 
reconnaissance plane. Commercial engines said to be 
susceptible to the defects are used on Boeing 747s and 
the Ewropean-built Airbus. 

An independent review of thousands of engine 
service reports filed with the FAA since 1990 by 
airline mechanics found no instances of electrical 
problems of the type described by the Justice Depart- 
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Selling hardware overseas 

A bribe investigation of General Electric raises difficult questions 



On March 30. 1992, John F. 
Welch Jr., the chairman and 
chief executive officer of Gener- 
al Bectric received a dismrMng letter 
in his Fairfield. Conzu office. The letter 
WBS sent by Zohair Hak. a GE technical 
director based in Cairo. GE was already 
under investigation for allegedly fbong 
prices, in the industrial-diamond 
markeL Four months later, the 
company would agree to pay 
nearly S70 million in fines for de- 
frauding the Pentagon on sales of 
aircraft engines to Israel. 

Hak's letter brought Welch 
more bad news. The engineer 
daimed that GE officials had paid 
hundreds of thousands of dollars 
in bribes to win a S124.7 tnillion 
contraa with the Egyptian gov- 
ernment for a sophisticated radar 
system. Welch ottiered an investi- 
ffaidon. The Department of Jus« 
dee and Rep. John Dingell, a 
Michigan Democrat, are current- 
ly investigating the maner. 

Making payments. From the ev- 
idence amassed to date, it looks 
as if Hak had certainly stumbled 
onto a problem. Hak said that 
the bribes had resulted from a 
$2.75 million subcontract GE had 
signed with Universal Traders 
Co. (UNITRA), run by AJy Man- 
sour, a former general in the 
Egyptian Air Force. According to a re- 
port of GE's investigation into the bribe 
allegations, UNTTRA spent S485,000 to 
ray for the travel and living expenses of 
Egyptian military officers involved in 
awarding the radar contract Mansour 
told GE that the officers were paid by 
UNITRA-not with GE money -at 
Egypt's request. The 133-page investiga- 
tive report says GE "should have 
prevented" the payments. 

C/.5. News has obtained a copy 
of the report. In the document, 
GE's investigators state that 
Hak's allegations of bribes could 
not be substantiated; other Hak 
allegations, however, were con- 
firmed, GE investiga tors found, 
for instance, that UNTTRA had 
hired the chairman of the Egyp- 
tian negotiating team that ap- 
proved the award of the GE con- Welch. 



trace the officer received S64.700 from 
UNTTRA between 1988 and 1991 Aly 
Mansour told GE the payments were not 
improper. He discussed the possibility of 
hiring the officer, he says, only aifter GE 
won the radar contract Manin Marietta, 
which has since acquired the GE unit 
that won the Egyptian radar contract. 



contracts. Some have caused problems. 
According to the U.S. General Account- 
ing Office and the Defense Contract Au- 
dit Agency, Loral Aerospace Interna- 
tional, a New York-based defense 
electronics company, paid UNTTRA a SI 
million commission to help secure a 1988 
military contract with Egypt Such pay- 




Pmidents Clinton and Hosni Mubarak: Egypt buys billions of US mtlitary supplies. 



says it has taken corrective measures as a 
result of the UNTTRA flap. 

The case nevertheless illustrates the 
difficulty of policing sales of American 
military hardware overseas. GE had 
certified to both the .American and 
Egyptian governments thai it hud paid 
no commissions to obtain the radar 
contract But according to CE's own in- 
vestigative report, "the 
services to be pert'ormed 
by UNITRA under its 
consulting agreement 
might render the pay- 
ments to U.NITRA a fee 
or commission." 

GE knew of UNITRA's 
track record. The compa- 
ny has represented Ameri- 
can and other corpora- 
tions on nearly Sli^ billion 
Troubled wonh of Eg>*ptian military 




ments could be illegal: Loral says they 
were proper in this instance because the 
money came from corporate profits— 
not from government funds. 

In the international arms bazaar, dif- 
ferent rules often apply. In the GE case, 
company officials informed UNTTRA 
that payment of travel or living ex- 
penses for the Egyptian military officers 
was illeeal: GE. however, paid directly 
for more than S19.{X)0 in travel costs for 
the Egyptian officers. GE's investiga- 
tors concluded that no payments of any 
kind should have been made to the 
Egyptian officers. "GE realizes that 
payments such as those discussed . . . 
leave the payer vulnerable to accusa- 
tions of bribes or gratuities and are, in 
any event contrary to sound contract- 
ing procedures." " 



By Dolclas Pastwak 
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i^i^y and STMSS^ fe ivtoC^OT 
tQ es^fcyeea. Trie 5rr= 

dcaiis^ -vies socie jcsoifirs 
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•yotsfiT Gr:=a rn***^3n JoQS 
CfBcen -ajoa fsrcsd cut of is 
1S90 alter '^e boart ai iirsctsrs 
I^xsd -Ja is iad acrsc ssaccsi 
t£s CO !ate ; am t. iCafie. a Loflf 
tf^**^ Icobyut acd Gnsssaa esse- . 

.0'3r:cn ;Icaded rs^i^V ^ Sliag ; 
fe jyi persetai lean xpoiisscns. and ' . 
.iBvea over pcc^e vert csrcsird ia |; 

• Tks igrr^-*"* prssecu- l. 

•Qossiirs ;sslud;r.j 
;$SOO,QCO \z diir^ised Issr? l-uss 

• 0*^*^— vnc ifzi zz TZTzy criy ±2 
VuitcAVriaec --ie =:ciZ7 to buy j 
;l»s&s far ;ts --0 ia | 
:$8rS,aOQ -esse for ranucif. \ 
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••taiftr r.ua5ar^*i csnstr:rusr. =r=i 
• In id±:-r. iid-rtr^ 1 sns sc^r 
^r— V... -tr.r-niss. 
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Lockheed Faces 
Possible Action 
^By Air Force 

. Br Rot J.SDunJL 

LMttnd Goirp, oould lici ponlbla sus- 
•fptwlnn from aew iJr Ftote ''*'*T'rncq 
• tacuse of tis iodletattot vrednesl&y^ 
^«lon^ wttti two former employees, on 
'jsittrKes of >wHwy megsl (diei^ pay* 
.neots. 

An Air Force spokeswoman said ttie 
.Tterrice is **CDnstderttty wtieciier suspen- 
jifKi or debannent is appropnaie in this 
'^ose.** A decision on wtiac to do, or if the 
pmlce siBuid taie any acdon at alL isn't 
ffflceiy to be reached for several weeics, she 

^^Sff Any suspension or other action could be 
i'ctzned at either the nation's No. 2 defense 
jcoBtracTor or a umt that was hx^rved in 
ijtta. alleged wnmgdoing. The business 
jgtBd in the case is Lxtheed Aeiunaiixicai 
'^l^jfstems Co. in Marietta. Ga., which last 
'*year was responsible for SLB billion of 
"^^^^•s overaU S8J union of new con- 

rSecord' 
Dberr Gusman. Lockheed's assistant 
counsel, said in an interriew, 
r,that he didn't expect any suspen- 
.or action barring Lockheed from 
"Lockheed has an excellent 
of integrity, so me prospea of 
osion is very remote.'* he said. He 
%|nid such a rertew by the Air Force is 
'^bormal in cases of an indictmenc but that 
T'tl feu the importance of Lockheed's pro* 
Jflra ms to me Department of Defense/* he 
TwwldezpeaL 

<^present its case before any action is 
l^taken. 

A grand jury in Atlanta charged that 
-'Cockheed and two former ezecuxlm. Allen 
f^R. Lore and Suleiman A. Nassar. rtoiated 
rtbt Foreign Corrupt Practices Aa and 
^-committed omer offenses in making pay* 
"nneots to LeOa L Takla. Ms. Takia. re- 
stained in the idSQs as a consultant in 
• :*Bgypt was involved in helping Lockheed 
.i'seU C-130 Hercules aircraft to Egypt, me 
.grand jury charged, although she was a 
llgovenment official at me time. 



• ACDordlng to the tndlctmtnL Loca&eed . 
•gsd the two ^'^nnff executives coocsealed 
" pafiuems being made to Ms. Takia, who 
was <tf<<phu (0 p ^ f |Wf consuimig fees or 
oommissioos because of her position in the 
Igypnan pardamem from 1987 to 1990. The 
\ allegedly retaiad to L uttt ee d 's 
I o( mree C-UO oufo ptanes fir sn 




Ito hide the payments m he 
ODBBntBioiB of SBOOJM fot each aireraS. 
a g^ypdan company was sec up dtat wu 
to be rmi by her hnttnd, AhdeilCBim Otr* 
ertdl^ but actosily was under her oob^foI. 
tte iodlcsment said. Payments were made 
In OOOO iDcrements m vartous Swiss 
banks, it was charged. The indlament also 
said that after CJ.S. investlgaon dlscov* 
ered improper payments a letter was 
prepared in Ocrnber 1989 *>aportedly 
ftvfeitlng meir entire SL8 million commis* 
skSL" Three months later, however. Lock* 
heed began negotiating what the grand 
Jory caUed a n miliion terminadon 
fee** In lieu of her commission. 

The indictment resulted from an inves- 
dfatlon by the Defense Criminal Investl- 
gaadve Service wtm assistance from the 
Deto e Contract Audit Agency, and au* 
tborttlfi m Switzerland and Egypt. The 
cne was bandied by the atmmeys 
oOce in Atlanta.. 

. fis a statement. Lockheed said it **enh 
phallrally denies me aUegadoos in me 
indictment and intends to vigorously de- 
fted itself against me charges.'* Mr. Love 
didn't reum a phone call, and Mr. Nassar 
couldn't be located. Lockheed said Mr. 
Love had retired, and that Mr. Nassar was 
**no longer an employee." 

Lockheed is also the producer of me 
me main Air Force fighter, and me 
nexs-generadon F-22 fighter, along wtm 
numerous missile and space systems. 

lb the mid*197Qs, Lockheed was among 
' the major defense contxacion taned in a 
scandal over oveneas bribes, eventually 
a dmiuing to having made S38 million in 
qoesctDnable payments m wm foreign busi* 
ness. The company then launched a major 
overhaul of its sales efforts abroad aimed 
at Hlminartng me kind of acQvity that had 
drawn it inm controversy. 



Says It Falsified 
Weapons Data 

Plea Agreement Sets Fine, 
New Oversight Standard 
For Military Contractors 



A onu of BnusA uMimrnil fUiic 
toiHHZtH PLC* irifTiifftnf it tilBfliii tBs 

aussiit lauoc&en atet to (&• U.S. 
Air fbree. ifretd to pay 02 auUioo la 
pmttn and tiirt to ouoldi tctto vttCh 

rtpomztf tfizicQy Q9 tti Joidoi 

fDed yesterday in fadenl district 
ia BroodyiL stt a ocw tiiftHTt* 
fiv Bart for federal intcrrentloa to aula 
iore ttiai major military contracon aliide 
by US, laws and regulations. 

Hie oourc-mandaied momtor. for ex* 
ample, win bave broad power to oonduct 
tamsdaadons. review past and present 
(SBBpllance cfCors* become infolted in 
permmd dedsioos and ottieiwise Iteep 
proMcuton informed about any suspected 
q^ty-oonupl or ettdcal lapses. The new 
poiltlon amounts m a dsief ecbics officer 
fat ttK umt wt» must be acceptable to. 
tDd WHO uitlmateiy worts fdr, tbe goreni* 



WUle previous icreemeBB bave re* 
quired outside dlrec&ors id supcfrise sucn 
cuts, prosecusrs said t&at t&e Lucas 
Actvpaoe <^*«yw«w<if«rtn nii ^ Electronics 
sabildlary is tbe first larfe defense con- 
cen to s?ve a court^rdered outsider eff ec- 
thnt control orer its internal Inrestl^atloas 
and its compliance witb criminal and dru 



Tint unit based in Hopkinton. Mass.. 
produces electronic equipment and missile 
laimcben diat came under savtlny after 
ma of them failed in tbe Peman Gulf 
War. 

But yesterdays more won't solve all of 
tbe Brltisb company's legal ^vblems in 
tUs country. A separate cnmmal inrestl* 
gaUoQ of allegedly substandard aircraft 
parts Lms manufactured for use on 
tt» Narfs F/A-IS jets is continuing, ac- 
coring to company axul law-enforcement 
^rlp'f GoTemment agents conducted a 



last year of fadlides where Lucas 
manufactures so^aUed gearboxes c&at 
pcDvtde power to certain decnnic equip* 
aentonF/A-lBs. 

Tbe CJ^ Anoreeys office in Los Ange* 
lis« wnicb is handling tbe gearbox inquiry, 
declined to oommenL Tbe gearboxes are 
CBOddered oitlcal safety items because 
ttey convert power flrem tbe F/A*18s 
eo^es to drive generamrs, ftid pumps 
and hydraulic systems. Industry and gov- 
ermnent officials familiar wiui that case 
said that prosecutors, among other things. 




Lucas Unit Admits to Falsifying 
Data on Weapons Sold to IVClitary 



wiot tD dMrmtnt wtMte pocenttai d0> 
fBcts in tt» Uicaa-Mtt equipDwit oomrib* 
q»i tp toy F/A-U acddc na, Luas is 
cpoparattny wtt& tba iBvasd^atioL 

Hy nlleB at tenr the Lot Anfete 
iswtlg&tiQo com out* ttit pitt (B fd la 
Biuutly n ys a precedcot fjar ftanra atttte' 
meots wttb 
tte 



JoBBCf FtiniL a 

eounsd WHO baadled tte New 7art mrestl* 
gitioiL said taa pltt acreemenc is 
^vy largv step ftrvini'* ta apptytnr in 0M 
defeme arena sooie federal ofenlgtit tadh 
niipies oomnnnly UMd In orfsmzed-crtme 
cases. *1Battief allow tbe cesnpany to 
tnvest lgate itselL it provides independent 
ovenifiit . • • to mate sure tbe oorporaHoa 
stays out of trouble," be said. Tbe agree- 
tnent is expected to become Q^xt 
week after a court bnrtnr. 

Gonrt documents filed by tbe govern- 
ment disclosed tbat between 1984 and 1991« 
about tiOO dassifled devices, called 
lanncber dectronic units, were delivered 
to tbe Air Force witbout undergoing all 
required testing. According' to court fU* 
in^ worters and supervisors sulnmtted 
fraudulent and sometimes forced centfica- 




doasdy tbe dfytees bad passed rigonnc 
v iBnD fl n and QBtemeKemperatoie tests. 
Tbe iafe rtf&doD of tbe launcbers wis 
reported eailier tUs year. 

Tbe devtaes, uM in flrlnr Mc?eri^ 
tlr^D'yo upd ffrtsstles. first came under 
wspicrtn wben many failed t * »rt > Hf tbe 
Pw ton Gulf War . Oagptny and presecu* 
Wcwi mined tbat tbe "^iftmrt^ftt 
trespQ08ihleltarany*«»eodl7-are" 
Bot sobse^ieot Air Ftroe in* 
didttn up defective soldeiln^, 
r^ismrs and ocber defldendes in 
uotts, court filings said. Tlie 
m manufactured by opera* 

tions of Lucas Aerospace tbat are based in 
Garden aty, N.7. 

Is part of tbe plea agreement, ^^^^ 
Aerospace agreed Qo pay a 14 miiiion 
er tmlnal fine. S7.5 minion to inspea and 
repair launcbers, and S500,000 to reim- 
btffse U*S* intestigatloo costs. ^^^^^ said 
it already bad laoncbed '*a seies of moni- 
torlnr and compliance measures to guard 
against any mlsmnrttict by Its em- 
ployees." 

In addition to tbe firing units, tbe plea 
agreement covers fUse testing of certain 
Army radios in tbe fail of 1S93 by anotber 
Locas fSdUty Bazleton. Pa. 
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renxagon iviay 

Bar U.K.'s Lucas 
From Contracts 

Investigators Claim Parts 
It Made for U-S- Planes 
Pose Safety Hazards 



By AifDT Paszxok 

Poita^ tsas pppppge d bt mng 
[ adiaate PLC from fumre cod- 
dtlnc isTcsttgun' ettists thMt 
wtoifinrtBTtt aircraft pare from tt» Briyi 
caQxpany pose serious stfecy hmrds for 
nUitary plloo, industry and federal offl* 
cfals fi H 

Tbe expanding criminal investigation 
tases on suspected false testing and 
dBtmxc quality-control problems affllrring 
Loeas's aerospace opcraHou in ttie 17.S. 

THe Navy. wUch stopped accepting 
oertain Lucas para for its primary iets last 
fwrnmPT and issued fleetwide notices tiigti* 
\\ p\rh\^ potential safety problems, has told 
alminal investigators tnat 167 emergency 
iindings of F/A-IS aircnft In tne past year 
lad a half are attritatable to Lucas-sup- 
plllisd ff^un^^Ti^^^ 

▲ fftdffal grand ]ury In Los Angeles Is 
ejected to begm bearing testimony about 
the w^^^ shortly. While the existence of 
the Investigation had been reported pre- 
ftously, the scope and details weren't 
Asdosed before. 

The failures "have caused engine tires, 
aborted missions and were facton in the 
loss of aircraft" according to a confiden- 
tiai report sent last month by the Pentagon 
inspeoor general's otQce to each of the 
aimed services. 

jji addition. Justice Department and 
Peotagcm investlgamrs were ooncemed 
mough CO alert the Federal AvlaHon Ad- 
ministration about suspected falsified test 
data, alleged unauthnlsed repairs, and 
ocher problems they discovered in three 
searches since last summer at Lucas 
plants in California and Utah. The referral 
tettar sent earlier this year to the FAA's 
Western regional office in Los Angela, 
according to one person familiar with it 
noted the widespread namre of the alleged 
Please Turn to Page AS, Oolwm 1 



May Bar U.K. s Lucas 
From Future Jobs 



hBproprtetles and pointed to the um of , 
iiifP>#^^rt defective para in gea i b oxe s 

daiesgmea. 

Tbe same Lucas prodocsg gear- 
far the F/A-lS, die Xcvrs mam 
pi^w also maJce ^ htm for the F*16 
ttat is the badchoot (tf the Air Force's 
flfttar ane&ai. and fbr 3-2 Steaim 
bombers and F-117 Steaith lighten. Lucas 
alK reeentty won a contract to provtde 
dmiiar para tar use on MfnewiHl 
Deagtii Corp.'s UD« Jedtners. 

Luos's ^^^^^ Sir Anthony GQL 
met With top Navy legal oCBdals yesterday 
to 07 to stave off administrative action. In 
p^fnw va^ a Lucas spokesman con- . 
fbmed the Navy's move to cut off all new 
military business, but he maintained that 
has '"no knowledge of a link in the 
investigation between our producs and 
die ptDblems of the F-lSs." 

Bernard Carey, the spokesman, also 
fhaf company otfldals **have done 
their best to take remedial action to make ; 
me produa right." indnrtlng a "com- - 
pletely new management team'* at one 
plant, steppedHip internal compliance re- 
vtewa and hiring outside ooosultants to 
independent quality-eontrol audits 
at all U.S. facilities. ''We've obviously also 
had to keep our cxvil customers informed'* 
about the inquiry, the spokesman said. 

A decision by the Navy could take 
fl CT<^^ But in the meantime, criminal 
Investigators wtu dig more deeply inm the 
operations of Lucas Western Inc., based in 
aty of Industry, Caiif . 

Tbe L"*^^ unif s Utah and California 
plants produce primarily military para. 
inchJding the gearhoxes, which are used to 
convert engine power to nm essentlai 
safety-related equipment on jet planes. On 
the twin-engine F/A-IS, for example. 
Lucas-built gearboxes at each engine pro- 
vide power to generators, fuel pumps and 
para of the hydraulic systenL Lucas is the 
sole source of the para for the planes, and 
Navy officials are concerned that a pro- 
longed investigation or suspension of deliv- 
eries could force mem m idle many planes 
00 aircraft-carrier decks. 

Australia. Cup^'^^ and other countries 
also purchased some of the roughly 3,000 of 
the so-called airframe mounted accessory 
drives for F/A-I8s made over the years. 

A Navy spokesman didn't have any 
immediate comment The Los Angeles 
O.S. atmraers office and the Defense 
criminal Invesdgadve Service, which is 
participating in the investigation, also 
declined to comment 

The criminal inquiry comes on the 
. heels of a S12 mUllon guilty plea by another 
L uft i« unit that admitted to falsifying tests 
of missile launchers sold to the Air Force 
and radios sold to the Army. 



their best to take remedial acnon tt> make 
die produa eight" mduding a **com- : 
piecety new management team" at one ' 
plaflt stepped-^ mtenal compliance re* : 
vtews and hirmg outside consultants to . 
Qooduct independent quality-control audits \ 
ax all U.S. facilities. '"We'veobviousty also \ 
hid to keep our civil customers informed'* 
ihoot the inquiry, the fpokwman said. 

A deosioo by the Hivy could take 
^^jiftic But in the meantime, criminal 
UimiUlinin mn itlrnmn irriTiTlnrrr Thr 
opmlODS of Lucu Western Inc., based in 
Qtyof Industry, Calif. 

^ Lucas unifs Utah and CaUfanua 
ff ffuwi produce primarily miUtary parts, 
iaeiuditng me gearboxes which are used to 
ooovert engme power to run essential 
jifecf-reiated equipment on jet planes. On 
the cwtn-cngme F/A-IE, for example, 
Lttcu-built gearhoxes at each engine pro- 
vide power to generamrs, fuel pumps and 
perts of die hydraulic system. Lucas is the 
sole source of the para for me planes, and 
Navy officials are concerned that a pro- 
longed investigation or suspension of deliv- 
eries could force mem to idle many planes 
00 aircraft-carrier decks. 

^iistralia. Canada and other countries 
purchased some of the roughly 3,000 of 
the so<alled airframe mounted accessory 
drives for F/A-lBs made over the years, 

A Navy spokesman didn't have any 
li^y yiarf^atp Qomment The Los Angeles 
n.S. aBomey's office and the Defense. 
Criminal Investigative Sffvice, which is 
pgftldpatmg hi die hivestigatlon, also 
dedtned to comment 

fl^e criminal inqmry comes on me 
heels of a S12 million guilty plea by another 
unit that aflmtn*^ to falsifying tests 
of missile launchers sold to me Air Force 
and radios sold to me Army. 

Witii 17 UJL fadiities currentiy doing 
about QOO million of business annually 
with the Pentagon, Lucas has relied on 
acquisitions to increase its defense market 
share in this country. AD of the units 
implicated in irregularities were pur- 
chased in die late 1980s. Worid-wide, 25% of 
die company's S4-billi0n-plus in annual 
sales come from aerospace operations. • 
According to the Pentagon investiga- 
tors' report company offldals *Temoved 
reiection tags from defective components ; 
and men 'lalsely marked quality-assur- 
ance logs'* ttuu die same pare were ac- 
ceptable. Lucas also '•may have conducted 
unamhorized repairs'* without toforming 
the government the report indicates. 

After tearing down dozens of gear- 
boxes, investigators conduded mat poor 
workmanship and allegedly substan^^ 
. para were responsible for many of the 
Spped gears, damaged hearings and 
metal shavmgs mat often caused the pans 
to fail The F/A-IB geartwxes have a 
mean time between failint i 
about one-fiftti of meir design itoJt ac- : 
Qording to me Pentagon «Poi^ and ■ 
of me devices Lucas 
Pentagon for acceptance by me end of last 

month failed inspection. 

^jeffCoUammtKtBd to Ous article. 
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i Rve Air Force OfiBciaJs Boycott 
il>robe Of C-17 Jet Cost Overrun 
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WASHINGTON (AF) — Five Air 
•iFbtcs oiEcah boycottrd a House paa- 
'd*s h*^^^f y&ierdzy tnco SU billion is 
ovcrrss xncL ociier probicss witn 
dbe C-17 car^ ]«. Tic dainsan 
fbncssed eo tors ctcs to cesafy. 

•Dcspicr . . . amoxaszrr tfTom to 
jBCsx caopcrahoa Creca etc dcpar:- 
mec ciier; 'zas bes ao'etugc in ths:z 
pcadoc" Hjrr. ioha Canycrs. D-Mics^ 
Bid Hoxise Govemesi Opennou 

!L4ow«, aid he S3S soved eo bied: etc 

' 1 1 1 I m il 1 1 *-**^^ promodoa of ose of 
tosc gescnls isvolved. and ar^ed 
iTflyjpul Hio erTorts w ctcar=isc whiter 
'oBwamaifld payecatt co ctw C-17^ 
i'conizacar isoua&ed co vioiadoos oc 
Law. 



Aad Oercic Vaadcr Sr^'iif* Oefssse 
Dey m g L cac dcpucy inspecar jeaeraL 

'cBYiewcd ±e angled coubta of etc 
McDonneil Oougiai cu^ jet. na^? 

' from a quaiicy coawoi coacroverry over 
dres to bailooaiag cssu. 
• Tbe paad wai also cxeaced co a video 
stowing a strrss test in •^'mcii a C-17 

-wins cnznd:ed tinder pressure lower 
than '^'^^ Tor by spesifteacons. 

'Coayen coid cte bgm% tbsi etc 
Peatagon bad pecsed to order five 
oificais conRccica '»ntt C-i7 pro- 
gjasi to cestuy betbre sis subcoairaittee 
on legisiauoo and .nauonal secaity. 

-I b«ir/e t!ic:r »t«ony is needed :o 
0D«pie« the $ui5caenta:t«*s iavesuga- 
aotu" Conycrs said. 

Ttc orHciais arc Michad S^^Dondy. 
assistant scsreur;'^ of •'^^ r^rzs :or 
fiaaacjii raasagcrsest and Slsanor 
Speesof. directar of te'erjc procu.^- 
meat, as "vdi as three otCesrs iavoived 
a tte C.17 pnjgKU Ll Gcr. Edward 



P. Barrr, M^. Cea. Mkiaei 3ua±ko : 
and Mai. Gen. Joan M. Nausesd | 
An iasuectar general's report bas^ 
{eeomseadcd discipime for some of 
t feffy* involved in the C«17 progns* aad 
Coaya aid tte Penogoa told bin : 
Tuesday that under the drcusstancas it j 
would be !in£ur to fores the Sve co j 
testify. 

Coayers also qxioced Pesagoa ofH- 
f^i< as aying thetr own review of :ixc 
dae CO 'oe eampieted aest month. 
^^i^ be allowed to ^jnx ill *^ttoui 
the piaixures of a ooaffBsioaai bear- 
ing.- 

Conyers aid a pending depaiBeatal 
isvAzgadoa was no eesuse for holding 
up House bearings and added that the 
ff ; |y » 7 iiw^* tT^ would meet osxt wees co 
eoosider issuiag subpoenas that would 
foree the :ive to testify. 
. Ljcwmakess tooic the opportunicy co 
vent fnastrason at the program, with 
Grassiey crossing the Capitol from the 
Senate for etc htarmg He aid *whe^ 
prmodoo of Nauseef to lir^anast: 
fcaeni was rssossaesded to the Senate 
OS Jan. 20 but that be has asked the 
Aimed Servies Committee co hold it 
op. 

defiea all reasoo and understand* 
tag,* Grassiey said. 

**Has fraud been committed in any of 
the C* 17 contraesT** the Iowa senator 
asked. "If so. ±is asust be bandiel in the 
proper Trtasiasr. 

•Tac facs suggmt that cnmisal lawi 
may have been vioiacedL'* be said. 

Vander Schaaf said that ""this ques- 
den of Gr:ndaaiicy oae up ... late ia 
this process.'* Ke stopped short of a 
dires: optnioti. but did ay chat -jevcral 
individuals cadged in highly iciproper 
aeaon." 
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^Agreement will settle 
government complaint 



By MARK PAZNIOKAS 
^ - - Qfurmt Staff WriUr 

^"Raymond Engineering Inc. 'of 
. BCddlecown has agreed to pay the 
. XJS. government S765.993 to settle 
' a complaint that the company over- 
;i±arged for a component osed in 
• the U.S. Armys S3 billion Patriot 
•missile program. 

;fU.S. Anomey Christopher F. 
J>?pney announced Thursday the 
jovil settlement with Raymond, 
.which is a division of Kaman Diver- 
sified Technologies of Bloomfield. 
.Kaman is one of the nation's 100 
lanest defense contraaors. 
•^•Kaman admitted no wrongdoing 
m agreeing to the settlement. A 
.»okesman said the settlement was 
cheaper than risking a lawsuit by 
the government. *These things can 
ipet really expensive with attorney's 
Uttr said Ken Nasshan, the 



spokesman. 

The government said Raymond 
tailed- to disclose pricing data to the 

grime contractor Ravtheon Co. of 
edford, Mass.. which led to Ray- 
theon passing on overstated costs to 
the Army. 

Raymond paid the government 
S62,000 to settle a similar complaint 
in November 1992, also involving 
the Patriot missile. Raymond paid 
$265,000 in Oaober 1993 for failing 
to disclose pricing data on a Naw 
contraa, the government said. 

Federal law requires connraaors 
to disclose their most complete and 
current pricing data when negotiat- 
mic contracts. 

hfasshan said the company dis- 
closed information consistent with 
defense industry practices. 

-It really was a technicality." he 
said of the latest settlement. 





Teledy-ne to Pay 
$112.5i\Iillion 
To Settle Suits 

Accord Appears to Resolve 
Two U^. Fraud Cases; 
rust-Period Charge Set 



, jr^ T^M JnuBT Joomai. 

LOS ANGELES - TdetfTM loc acmd 
iDpayjLttii of iijii oUUoa oo 

Wo tt kHt^UfflttTTy wtittMslower suits al- 

kftn y ftaud od toproper tttdag of eiec* 

ttrmic para »id o dse PemicoQ ttsDusfil 
uttaldSQs. ****vuii« 

^Tlie tantadre acreemant wUcii bad 
baan ezpeoed for but remains 

nbiea to flnal court approrat will tarn 
outtDbeamoor mebandfuioflar^dTll 
fti ud sa taaments tnvolTin? aiu^ry con* 
tractors.. Oespita cba considerable flnan- 
^ fa in on Teledyne, fin many ways 
yesterday's announcement represented 
PeUdTeiy good news for the company. 
^ •Se ttlement '^^^^t^tI/tti?, for example, 
bare invoived amounts significantly larger 
tfian IU2 nuUloo. Tbe company also man- 
f-aced &9 atoid ttm ilsfcs and potesHai 
^i qabair assment of goin^ to trtaL Iba 
gjg eeme nt martad ttia cnimiBaHon of a 
^'Co pcert ed effort by Teiedyna to tesolre 
ernmn? legal daims tbat bava dlrmed 
p aanay emenrs attandon. drained re- 
^aooroes and douded die firm's fkmire fat 
:jtta past few years. ^: . . 

r« Teladyne prcrtously pleaded guilty to. 
i,maJdn^ f&lse statements to tbe Pentad 
•and paid n7^ million to settle related 
iiP±ninal cbarges. Tbe setdement an- 
s nwinrfm ent came after tbe dose of regu- 
"- hr tra ding. In composite New Tort Stock. 
Iicbanae trading yesterday, Teledyne 
Aares fell 6U cents, or 4T«, to aow. 
cs Iba Los Angeles-based maker of de- 
tesa eiactronics, coittumar products and 
^adalty metals took a darge for die full 
ODMnt of tbe proposed settlement against 
i Mdag s for tbe first quarter, tbougti tbe 
agreement calls for some of die pay- 
ments to be stretcbed out over ttie next 
year. For tbe quarter ended Marcb Jl, 
Teledyne reported a loss of 153,1 mil- 
lion, or 99 cents a sbare, compared witb a 
&|Qas of S1S5J million, or CSl cents a 
rtare. In tbe year-ago period. 
1 Donald Rice, tbe company's presi- 
dent and cbief operating officer, called tbe 
^.l^^raement ran imporrant milesmne. 
\ Jvtdcb certainly ougbt to allow us to focus 
' -^iTC attention on running tbe business.** 
:f Since 1989, Teledyne bas been tbe focus 
of 00 fewer tban eigtit separate federal 
ertnlnal investigations and at least tbat 
many drtl probes. As previously reported, 
tbe Jusdce Ocparsnent bad joined both of 
tbe wtiisdeblower suits tbat A-ere resolved 
yesterday. 

AS pan of :he sertlerr.ent pacfca^e. 



Teledyne Inc. Agrees.?; 
foPay$112iMfllioi£ 
To Settle Two Suits '''' 



Qsmsismei'PTmP^t Al ^* 
to satde a 1989 dvtl case alleging tbat 
its Systems division itept a dou ble set 
of books, and padded coats on govern- 
oaor contracts by sbowtnc tedani audlr 

- toKS nbooy fllas* 

- . HeMyne also agreed tt pay an addi- 
. Hfw»«> S8S to settle a 1990 suit tbat 
I tte company's Reiafys division tailed to 

property «t switcbes sold to tbe Penta? 



Tbree montbs ago« wben Teledyne 
suspended its casb dividend for die first 
Ome ever, mere was speculadon mat a 
settlement was dose. In filings wim me 
;fr^t^»< and grcftanye Comml^nn over 
me years, me company asserted mat it 
dldnt bave reliable esdmates of potential 
damages and m ei e fuie wasn't able co set 
asida to pay ladrtpafwl settle-. 
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TJTC ^ 
to settle 

fraud 
charges 

mi ROBERT W€lSMAf< • 

TtdwHorts Corp. w»MCfi ^ 

^adlastiy denied aor 

iBftm tte ill Wind pn^oi P«u^ 

S^^Tftw w«eo to cnmiiui 

IteMBu it f«mo^ a Cloud 
M»tft« IUraord-6**«d dtlM* 

at! at tent iwq olhT 
^ttom o< Ita detdflp Jor d«leao« 

uJTl^ enter iluiHTP/«»^ 

ttet the rtmoany J»ai done 
wfonc in tAt ?«nia<on pf^wre- 
«Bi «n<ui calb into <n«tion 
U» compinT s cr«ibiiUT. »«• 
Mcroe inttuxixT anair«« »id. 
. Cofwanr olliaaU f^^^J 

AMiei. lie iofit^^ pfwec«i«r - 
MBiAc DO la^tt^aUon la Aiei* 

va- itao reteed to cw^ . 
a««t Monoar <m lU Wind. 

ptt« conliftned W.'^^^C ^ 

ai^ is close w *« * 

Suf this momh or etnr '« ^u- 
BBW The *aU Slfwi ioun^al 

CSd be fined « mUUan tor 
cnmina* ^"fd««"^- . . - 
Rumors !u^« cirwi*i«d .or 
,.7iu Mi UTC -'•I netouaun? 
tmn on»««wn ;o limit lUo.uty 
toiSe corwrauon fiuier Mnio 

Pteaae fee UTC ?i|t A« 
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ikorsky sale 
ISaudisS::?' 



, .o£ a SSStisi aunit 




^Coffftteusd.frmi P'*S:?S!*-Pf!^!!lI 

g wTwp^ym ^^^ ^'^*'*** did sot in*^^*^ tD** 
R^iXuna aud io^ir 'deposfcoo*. SfS^jsacatJ.'^if*'*.** ' • - ^ • • v ^ 

at SIkonfcy • Preaideat^ Ccacr ^rr^lasd pomyvd^Jimessas a dfajnia-' 
cklcy ?«nd . BtU ^Stiil^Uniicf^f'^Xcd f ocscr. cxccwrcr flgbnns.witli/. 
^Ea£oi09C3»Cofp;'i'Wjttajfc|<crt^ prior ..capio^rcr^f^ca; about^^. 

ijc£:iaiew about pUna tDjtnii Slact-^ comoesarioa^'Xrr .r--tr-*j' -r^-A. 
'"'Iciiciiboptcn bciog joHWo^Saudi; li>h- • Jasaea aid .Jxc ir.d,othcs.ibnscr-^ 
hur did aot aotflf1^±s^ UX^ Jfi^'AiCT 



•fS^ia,- bur did aot aodSr?±z^^JSX 
"Stgc^^caC^*- ^^^^-^^.^'^^it 
•*if (RFiiilag to report the a lop S i cy inning^? 
"^gftKie ilelicodten could bc^tld to be a-' 
"Tacon ot U-S. export l»g ^d (gu id;i 
subsnatiai peiiiitiea.'tCS^S^PS^-^ 
sea" a.--i' farmer 





'^:5i5Gioe?cao:.ia.^±c cqilapsc.QL.±e 
^ ^"*compaL5y«;He »d Aim .owes, lim 





i by federal prosccatorr iad acion bra^ edge • of • James' daims- --He also 
Bgra whica ' a^^ ^i J fl USr msi^ predicird'/Dooicr'j* lawyti fr wp uid 
• rzSBCrf- ..^jved ia ' fawr orUTCaad^ 



. . - - - uicon)cy 

^Erns. tracer. Dooicy ailcga'chat some- 
^Sikorsky sceaaaves were invotved in a* 
J, "iSHoery sc^.e^ae ' to obtain ''i' hciicapter 
;f S^Satiac: with Oie Saudis axtS ba arm the 

*S S3^^ SIKORSKY, nmxt pa^«r 



^ be 

'I Scratfo'rd-based ^oraky. ' t*'-.-ti. 
la -his laiwsuit. Dooiey- contends ; 
*Jsat He wu deaoted and punisaetT 
after gom5*'to;ni5 superiora with 
allcganons ttar.Srxorstey w« «j: 
gaged in a briScry scheae. * 
^ Federal • j authorities ' ' arc- Is- 
^ vesdjaiiag -*the *aile5auons,"'and' 
V U.S.";Repi',-lqha ' D.- DiageiU'D- 
. Mtch;^' plans to hoid heannp' on 
Doolcy's-.daifr*s- . » 
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MSA, Hamilton Standi]^ face 
.questions on space toflet's jpricse 



2? 



It SUZANNE SATAUNE 
C jmuju Staff Wnur 

WASS&(C70N qocsdaa 
pond oe fods of AseRGu space 
ffiCtzt TQcsday was sot bow on (DCS 
to ma baeroom ia spacs. !or mac 
bad boea 2gund out loag ago. 

Ttasdar. CoQgnss asked me folks 
from NASA wb7 cbe SZ cillioo price 
tag for a space sbunle totlee swelled 
to ^Z3.4 millioa is mr ee fears. ^7. 
tbe sesibers of me Zouse space 
sbcoczutiee asked, la me searc2 
tot f eoi coocairrieat, was mere so 
ease csQUissenr? 

•^e caacot ask Americacs to 
dgbseameir belts aad bave NAiA be 
droppiag its paats oa a S23 siUIoo 
toOec sea:." saxd Sea. TLsocty J* 
Boeoer. D-Iod. 
At SssL me asswer inm repre* 
nctres of me iVacioaal Aeroaaa- 
ties aad Space Adzszaisnsoa aad 
Eaaultoo Staadard, wbidi ballt me 
space oomouse. vas tbac me Ib- 
proved Waste CoUeesoa Sfsces is 
so ordisarr milec. 

Bamer. like siasy of me weigbcj 
maaers NAiA deals witb la a 
wetgbtless es7irQoa:eaL. me space 
joba is coQsidered liieMoppor: 
eqrziaseat — as izaponaai to me 
ascreaaoQ as me air bey breame. 

A woncag space mtlet ''csa aif ec: 
me morale aad aifecc me aussioa.'* 
said Das Gexsaay. osaaager of 
NASA'rorbtter aad eqaxptaeat pr9- 



*^ee9ug, eaoag aad waste dis* 
posal is all done la a close, confiaed 
area.'* GdrsuLay said. "If waste is 
80t orooerty rsacaged. me creWs 
bealm a at r.sk." 

To subulate all me cocfors of 
borne. Sasdtoa Staadard bas de* 



la toilec a keep me oser oa it 

aad me «asse ia is. Tia * '^"''"^^ 

: baif me sbb of a rdrtgerasor. 
bars asd miga bass, oder 
ffitess. a arse faa : 
> a systea for fecal i 
x~ CO cake sare me fecal ] 
deesa't bit me urtae faa. 

Tie toilet is aecessarr. .VASA coo- 
tirrn^ , for exsa-Iong days ia saace. 
If tbe agesc7 u goiag to leagibea 1^- 
sussxoos, keepiag area aad womea* 
rocatiag aroaad me globe for two 
weeks m a ceatx soeemiag bad to 
be dooe zo keeo ail tbat scsif oa 
boarcL 

^^waat m get m me bocco o£ 
tbs.'* growled ilea. ?. Jaa^es Se- 
seubif" 'p? Jr., il-~is. 

Map Gea. Jersaiaii Pearsoa IIL 
asncate adznlalscrator of NASA's 
space fligat office. biaa:ed tbe agen- 
C7 fo r problezxs ail me way d^ra: 
froia bloated bureaaeracj to sissed 
f e qiiirfii'f*st 5. ca poor gaesstt oa me 
cast of pars, m a syscea mat al- 
lowed Easdtoo Staadard aad coa- 
tracsor Rockwell laseraaccaal m 
keep puspiag ap me cost m carer 
sistakes. Just geraag me srna m 
compress waste :acreased me coscl 

**! am act at ail sroud of our cost 
perteaaace.'* said ?red Morrts. a 
▼ice presxdeat aad geaeral xsaaager 
at Hamltoa Staadard. a divlsioa of 
Eartford-basedUaitedTeeaaologies * 
Corp. *^e dearly oadersstisated 
tbe total coeplenry. Most of [me 
blasei was 00 as.'* 

ne seabers tarred oa meir 
aoscs. 

-I appreciate tout caador.'* Sea- 
seabreaaer said, ''but !et a:e say Ts 
really dlsg*us:ed.'* 

Otber a:ea:bers pded praise oa aa 




ace Witt 
Umwm ICASJL 



ICASA's fepuutl or 
30, & yesDs ago.** said Bep 
M arga H. Baka, KObio. ""aaw ±e 
repatztifla is tbat of a bcvBaa^Tacrr 
that is woefally, irredeeaiably • 
mired ~ b& its owe red mpe.'* 




i 



Tdedyne Indicted: ^ 
Munition Pdlets J U 

iHf idmit, OB cftttwi ttet they iBmiry - 

2^°^ ^^^^ ^"iCMtf tdr m tfoiQ}. 

Ibt TtMrm Wtn CKuf Atear imtt ' 
qC LM AafH tf^and TiiKtytte las 
winpamtrsoMMfraBraoBitinr ^ 





Wf cteifed wttb cA4uuuf hh nfn^ip ^'^g. 
JhpOXT o QOItta ani tnka GMfii 
teteB. w&o litefodtr QMd It in diAcr 
ta^ tttequodr mMjo Ino. 'Jbe ?'^ 

MUBi cut IS trmn m t \ j^ ... . ^ . | '^S 

: mm aUccidoiB of export noUOoos un- 

vinuttd. lad said It wouid '^riforDiaiy "7 
: ^"tod teetf ifiiim tbe clttires/VTbe .1* 
'.oopaoy said «a eaqport Uoeose Jud biax t''S 
g^toed^tsed -on asmaoes by jbc^ 
J. GmxfOfenmientttmtbe exported J 
-Jttwwidat be impreperty dlt^^ 
••d^M aiao said tttat tn ooBtesttzi; ttie Juom 
. eteires is ODun. it bad iBd of ^sereo 

TOriClnU ^. Ct>arMt);diimiai^>^,» ^ 

•A^MDXtj, tbe fDveramcatrdKBeUDi^iiBff' 
acflo p tn ttie Jteletior GbtamttLv; 
3^iiB dJUis aid.H ■ 

ir-.^iAeoorttDf to tte i8tBUteiesr.I&' 
^dlyae aad eoapaiaes 1m^(k9^ ,Gm ^.^ 
•vtnyaadfieiguimooQspixiBdwittiaT^ 3 

<yiy Waft Qang aad a Beigiao 

.b^^scnaa in tod iM^ ex^wr^ 

ao^m peUets wort!} about 05 ouilion. 

mparts aiietvUy were ooDducted wittiout ^S, 
-A proper Hceose from tbe State Depin- 

BHtt, and aXter me parties alleredlymide 
^flite stttgneoB to tt e Oommeree D epart- ^ , 

"^lidedyiie could face fSses oT am t3u "^^^ 
a miUion and posible deteneot tnm^ 
. 2«&«poRpnTUere8lfcDOTlaBd.aflOBrt- 
Bf to preseonars. Tbt teiDer «igp*in i fm 



-ri^ii-' 4: • *' '-a : : 17: • il ^ TetadyDe WaH Qianr Albwy unit 2 

-.• • . i...^. .■.;/••-.•>:.; wjLflcniioQsmtbaicascaadbasiiso | 

«*d taai tl^Mpensloo UBl teTlag a 3 
'vent atf CCS oq its 

..J r i 

Ittt ooopaoy bas beeo' brrotrediio 
JBMttoimrestipuions In recent yeari It 
MM ac aveiy rcntfed many dalffisjof 
JJWBfdoinr against It a^reeaijjor exam- je 
pi^to pay more tnan 1150 olIUoo in fines, ^ 
pw lt l es and dm secQements stemming 
taBsoBeoftbeGasesLTdedyne.adi^ 
itf tod de fense oonnetDr and maicer, of 
iBduulai and ooosunier praducs, bas 
Aid tt Bay sdl off some military btisl- 
** * ^ * fTtTpnsflrf 

fCBse operations. i 





Defeme-Sector 
'Ofeef DeaJs 

^^tth Side Aaofds Tid 
To Anas Sdes Ahnad 




• 

• • • • • • ^« - • • • • 



- ibr (Ba ^ 
tt» draft ajfi rH^n ^? 

™™»*' ptwecson iw com- 






«iaw onc and Otter (^SZ^ - 
^'■» "Ofer nadon *— — ^ *«c report 

^***Bt of Inqnay 



IWlt&OUt miny -y— GDHIpt- 

ales, ae draft llsiBd exaapte Of domesnc 

9tm tanatfered omets o Dsraci, Tur- 
■qr or dacw tiere. Tie report aid 

yMe|aanptBr milages asid mt GAO 
cDnfldgnoai Intemews 3ar ef«a if 
™«lc saixsanianDn can aie 
CTO and terms otteml t>y 4 tetmx 
spsm^ pnme comaesn '*'*ouid Ttircr 



SaietDlsrad 

? OBe pee eni example, not mcmjtooed la 
ma wpor c l&rotred McDomiell Oouflas's 
ssmcessTtU cmttff aj^ainsi Loddieed tD seii 
gag himoo iB flgmen a laaeL grant 
paying for most of t&e tinea 
ptnfase. 3om compaiues offered exam* 
^tje atfsets or asmuces of •ladismal 
mapaaon'' is Qe foara. Tie report 
s^Qoce c&at at mses in me past. Israeii 
gnp a roea tia ^ been p aid to pnjdnceparg 
w«poia trmaa mat me ffi pn>* 
^"Wg^teael of (mar^-- 
^Sme poOcy and maxxat experts tjeilere 
«gBierous pracaces teip essm 
w wyait7 and sirenim of arare^c allies. 
cstaPUsH 7^ indusoial leadmzp and 
toct^ teure bismess for me Uaaest 
American defense companies, deany 
SlSii^T^ axXTanta^'- ays Ger- 
au of me £ntcnaaonai lasdmte (or 
Stno^ic Studies in London. 

• tti defense aompames auenlly deny 
™«»yen hdp pay me am of offKi 
raiawnents. and mat corporate coffers 
a^r© «nr gmt de^ irom me added 
«Pffle. 3ut me GAO found not only mar 
me fp yermnent tieips baniffoil offset 
Jgwments. but mat expenses for tli 
wwacnt in fore:^ compames and for 
oowo^et dealings ocmf ou: 
of.comraa profit or company earmnes." 
m one example cted. US. defense compa- 
fflw financed a Greeic corporaoon mat 
^STested m medical rffa^ y^nn . sports- 
raar manufacmra^, adraneed w«^d- 
ig^^nes. software jyrona and tex- 



ratt using ^^'^jri^^ 

ion questions links with C^ina, comp -^tL.tjTlSSS 

^„.^snvvn» __ SSrini»««lilJ "'SSL And ^*»IAM»!""^£2 B ajTirt 



le pans for ["'J- ridnese workers. 

ing the «<l«'^'f ' °„^^aircraft en- 
:>eing etnP %ed «> P^"%„,^, „„ion 
parts for Pratt- AS in a 

ials said, the "^^l^Jl Tia^i^l 



rXbe aim is » «^,".JTf!rKr 



that Pratt 3t wmwcy 
?:SSs'^f Sia to produce g« 

aicuC according to a sate 
ion distributed to P«tt^ „„e 
e sutetnent "^.^bw may have of 

5 rrati-yiinc»5i union will take 

tn^S^SSlL^'s^-^onaldei- 

the company '^f^JS talkSg with 

^ ^^^^L S a»>rt^f the • 
etential partners, ^^vt in an 

ompany-s ongoing " *^ 

SSgly *l«*f»^?£Sift parts is a 
. Butithe manufacture ^"^J^J equaUy 

3E"nSy den'^SgtS use of sweat^op 

libor. ^^--tiaee analyst with 

:.Mark Bobbi, " •!™?;"„Tt»"naU also 
Newtown-based Fo'^^^i"**^^^ Chinese 
«id Pratt isn't :;«'y''a.Sd£ology en- 
sweat shops to produce wgn 

•"^P*'?* industrial gas-turbine en- 

ilTpatts for Pratf $ •"d^^r^STeoeines, are 
-gine, converted from ^^^^^^^n the 
Sng made by the Qigjglu gJP^^jd. But 
Pp^-Ws Repubbc of Chma, ^ ^ 

\ rTi^?^u"rSpSf*^'*ards,he 

\Ji^t £ lemo"^ from sweat-shop 
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ronsiderable verbiage has been devoted to the quality factors of the 
"P^artu?e critical Parts". Significantly not a single small business 

increase. 




MA .mR QUALITY PROBLEM: 

?he most s.rious problem ""I'd??"" miJ^wi'tS'specs 

mInSfactule has been conducted by Japanese sources. 

Act. 



1. 



Blueprints from OEM's rather than as currently structured, 
lia!? B^sLesses now obtain the blueprints specifications and 

• . . ^ ^^^^ ¥\\g> eorvices in 4 to o weeKS. we nave oecii 

i^roi:ed°?h.t":po?s llVotllU'l < to « months delivery factors. 



2. 



0 




I 



FlOO-PW-229 FAILURES 
AFFEQ F-15E READINESS 



STANLEY W. KANOeBO/NEWYOWC 

Two boek^^haek #ngirw fmkirM in ^ 
Aloslco-bo«#d U.S. Air Force F-15Es 
hovo bfr the service with unByoble fighf 
er/bombers ond on orroy ci unonswered 
quMtions turroMnding mm thot hiimd to 
ooeuraieiy predict operoHond streti \^ 
eb encountered by the aircraft' i Prott & 
Whitney F 1 OOfW.229 poM^erpionti. 

Twenty^ree enginet— at least halt 
of the powerpkanti in the 20 FlOOfW- 
229'pa^''«r«d F-1 5Es bosed at Qmendorf 
AFB« Alaska^ave been removed from 
flight slotus after tv^o of the oircroft suf- 
fered inflight engine foilures in a sin- 
gle weelc. 

According to Air Force officials, both 
oifcraft were- operating from EieUon AFB, 
Aiosko, due lp repair runway work at El- 
mendorf. The first engine fail- 
ure was uncontained and oc- 
curred on June 1 0 when an 
F-15E was climbing to alti- 
tude. The second, a contained 
failure, followed on June 1 7 
and occurred when the pilot 
was fJyi'^g a "rather benign' 
flight profile. Both pilots were 
able to bnd their aircraft safe- 
ly, but in the first instance the 
F-15 was forced to land on 
a eommercioi strip in Galena, 
Alaska. 

Eoriy analyses by Air Force 
officials indicate that the en- 
gine failures ore a continua- 
tion of fourth stage turbine 
blod#<rocking problems that 
first surfaced in the Pron & 
Whitney F 100-229 powerplant about 
one year ago. 

APPROXIMATay 75 F-l 5Es based at El- 
mendorf; Lokenheoth, England, and Nei- 
lis AFB, r4ev., ultimately will be affected 
by the ailing F1 00-229s, To dote, Loken- 
heath's F-l 5s have been troubWree, prob- 
obly becouse international ogreements re- 
Urict their opera«onol high4peed, bw level 
flight octivities— conditions which appear 
1o promote the crocking problem. To ovoid 
repiicoting the conditions under which the 
bbdes failed, oil F 1 00-229.powered F- 
15Es will be restricted to speeds under 
550 kt. at low altitudes, at least until an 
interim fix is implemented. 

Due to interim blode fixes initiated ear- 
lier this year, some 54 F-l 6C/Ds bosed 
at Mountoin Home AFB. Idaho; McEntire 
AFB, Ga., and Nellis AFB ore not im- 
mediately affected by the b1ad»<rocking 
problem. 



To prevent oddltional engine failures, 
Pratt and the Air Force hove mandated 
bkxie changes in many F100-229s pow- 
ering F.15Es. Specifically affected ore 
dl F-l 5E-b«ed Fl 0&229 engines that oc- 
cumubied more thon 200 tochcoi cycles 
prior to the inswllation of engine control 
vibrotion ovoidonee software eoHier this 
year. Twentyone engines ore immediate- 
ly affected at Bmendorf as v^l as the two 
engines that oireody exp erienced failure*— 
o total oi 23. 

To expedite the return of Elmendorf's 
F-15Es to operational statu*— the aircraft 
would be used to support forces in Ko- 
rea in time of war— ihe Air Force lost week 
begon to ship replacen»ent blades to the 
base. All of the blodes incorporote an in- 




F1 00-229 propulsion problems uMmerte- 
if will affect the operational slotus of ap- 
preximetety 75 F-15Es worldwid e . 

terim configuration developed to tem- 
porarily fix F100-229S powering F- 
16C/DS. 

Engine modules ond 1 2 engines pulled 
from McDonnell Douglas and Lockheed 
aircraft production lines also are being d»- 
reded to Elmendorf. Additionally, two more 
pov^lants undergoing overhaul ond re- 
pair and two at Edwards AFB, Calif., also 
were expected to be sent late lost week to 
help alleviate the situation. 

Air Force officials believe they hove suf- 
ficient ossets to cover the locoiized engine 
shortage at Elmendorf, and they are con- 
fident all aircraft affected by the engine 
problem will return to operotionoi stems 
in several weeks. Typically, it takes three 
doys to remove an engine, reblode it and 



reinstall it. Officials said several sets of 
biodes vi^e expected to reoch the base 
iott v^eek. and that Prott & Whitney per- 
sonnel hod been dispatched to assist in 
the reWoding effort. 

In conn^st to rebbding, repbcing on 
F-15E's engine takes leu time, typical- 
ly several hours. However, of the 16 en- 
gines pbnned for dispatch to Bmendorf, 
only nine are equipped with interim fix- 
es that eliminate the nirbine bbd»cr o ck- 
ing problem ond the 5504ct. Right speed 
restriction. 

F 1 00-229 fourth^toge nirbine blade 
pcobbms were first diognosed obout one 
yoor ogo after two Bmendorifaosed F-l 5Es 
suffered bbde foilures in April ond June, 
1993. Investigotibn of the initial foilure 
determined a casting defect caused the 
bbde to break. 

As o result, blade inspections were 
stepped up, on extensive rebbding ef- 
fort was instihited and all suspect bbdes 
were purged from the FlOO's logistics 
system. When o second foilure occurred 
in what was ossumed to be o defect^ee 
blade in June, 1993, analyses led offi- 
cials to 0 new reason for the 
foilures. 

From engine tests run in the 
spring and foil of 1993, offi- 
cials were able to deduce that 
two vibrational problems v^ere 
8 causing the failures. First, 
^ small bbde cracb v/ere be- 
ing initiated when the engine 
v^s operating in cruise pow^ 
er ranges at some specific al- 
titudes and engine speeds. 
The cracb were then propa- 
gating due to the combined 
effects of the cruise power 
range vibration and a non-in- 
tegral (non-resonance) vibro- 
tion that occurs when the en- 
gine operates in the military 
power regime. 
To alleviate the blade<racking, Pratt 
and the Air Force decided upon o single 
bng^rm fix and separate interim fixes for 
Fl 00-229.pov.^ F-l 6C/Ds and F-l 5Es. 
The long-term fix called for devebping a 
more robust blode and disc assembly in 
which the blade root and disc ore 
viridened. This design, v*lch odds 1 3 lb. 
to the engine, is now undergoing ground 
quolificotion testing and is expeded to be 
available in November. 

SINCE THE F-l 6 is a single^ngined air- 
craft, the shoft4erm fix for its F 100.229s 
focused on operational sofoty. Conse- 
quently it wos decided to replace the ong- 
inol bill of material fourth-stage turbine 
bbdes with an interim bbde. The intenm 
blades, which were fielded in April, hove 
a redesigned shroud that improves their 
damping chorocteristics. 

In addition to the interim bbde, otti- 
ciols also plan to install software that 
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HEAOUNENEWS 

should allow th« poworplont'i digital 
•kctronic mn^ir>% confrd (OEEQ to orvoid 
conditions that gonorot^ crock-initiat- 
ing vibrations. Thi» softworo is undor- 
going oporotionol tosts and should bo 
ovoiiablo this summer. 

A PWBUENT SHOfT-T«M solution was 
jpproMod for uso in tho F100-229 -pow- 
orod F-15E bocouso F-15E ongino blodos 
hod alfeody boon hoovily inspodod foJ- 
lowing tho Hrtt fourth bbdo foiluro. Ad- 
dHionoHy, tho first foiluri oiso prompiod 
Air Forco offictols to chongo F 100-229 
mrbino bbdM in F^liEs ooeo thoy oooh 
mubiod 600 tKHed cydos. 

As a roiult of thoso inspoctions ond ro- 
p lo co monts. Air Forco ond confrooor ot> 
^kddU Wt that risks won low ond jgassod 
on porforming iniorim biodo lolrofils. In- 
slood, thoy boliovod thot if iho onginos oc- 
oimutafod fowor thon 300 tMlicol cyetos. 



ond if vibration ovoidonco softwor* 
oddod to tho ongino s OEECs. thoir bill 
of monhd bbdos would lost until tho p^- 
mofiont fU wos insioUod. Tho DEEC soft- 
woro wos fioUod in April. But thoK^o in- 
(ight foilufM that occurrod this month her^ 
choHongod tho wisdom of not robbding 
tho F.15E'»F 100.229s. 

Proliminory onolysos of tho bbdos and 
discs fOCO»Oforl from this month's foikiros 
point to troubles with tho poworplont'i 
foufth ssago turbino bbdos. According to 
Air Forco ofRcioU. coleubtions now indl- 
cato thot tho foiled fourth sioge bbdes 
woro subjo<aod to noo-iniegral vibratory 
sirossos that wore about 50% greow thon 

thoso generated in tests lost year at tho 
USAF's Amob Engineering Devebpment 
Cofiler neor Tulbhomo, Tonn. 

Oificiois now theoriso thot bkide crock- 
ing growth occurred or o br greoter rait 



COMANCHE PRODUaiON 
SLASHED IN FIRST FIVE YEARS 



OAVtO RJLGHUM/WASHINGTON. 



Production of the first RAH^ Comor^cho 
scout/attack hdicopiBr has boon speed- 
ed up six months, but the total number of 
oTreraftto be built in the first five yeors of 
tlie program has been sbshed. 
ooThe Army's new helicopter progrom will 
^^roduce 1 53 Comanches between mid- 
. -Fncoi 2000 and the end of 2005 instead 
iTofcthoilOS thot hod been scheduled, oc- 
rcording to Brig. Gen. OHin Mullen, tho 
-•^Army's Comanche program manager. 
'.io Mullen said the Army hod chosen a 
-very conservative ramp" to fulkcole pro- 
duction to mitigate changes or retrofits to 
oorty production helicopters. 
. 1HE CHANGE IN SCHEDULE also was por- 
Iroyed OS a response 10 Defense Dept. corv- 
">3ems in particular, the conventional sys- 
ftims committee of the Defense Acquisition 
Boord (DAB)— that there was too much 
concurrer^ in the program. 
u They said, 'we ore concerned with tho 
oocumubtion of risks associated v/ith en- 
gineering changes,'' Mullen said. 

Comanche progrom officials decided 
#10 best way to onswer these concerns wos 
to moke development and production of 
the RAhi66 bnger, sbwer ond more care- 
ful, he said. Full rote production of 120 
oireraft per yeor will not be reoched until 
ofter 2005 instead of in 2004. 
--.The new Comanche devebpment pbn 
shows "a very conservative romp— three, 
eight, ten, twelve— that mitigates or re- 
duces the chance of hoving brge numbers 
ofoiiu o ftthot have to hove changes mode 
on them,' Mullen soid. 

Congreuionol critics contend that the 
fool reason for tho program's slowdown 



is simple lack of funding. The U.S. Army 
has given maintenance of a 'large force 
structure priority over modernization,' a 
Cbngressional staff member said. 'You 
con soy almost ony program has too 
much concurrency.* * • 

Critics doim that unmanned oerial ve- 
hicles like th^ Army's Hunter or the joint- 
service Pier 2 UAV could do the recon- 
noissonoe role more cheaply and with less 
danger to aircrews. 

An additional aHerotion of the program 
was to smooth the demonstration/volido- 
tion ond engineering and manufacturing 
development (EMD) stoges into a single 
development phase. 

•People have thought ¥#e ore trying to 
either start EMD eor^ or ovoid the deci- 
sion process, [but] we're not,' Mullen soid. 
•Frankly, we're odding to the trips we 
would moke' to the Pentagon and Con- 
greu by scheduling more reviews to ex* 
pbin and fustify the progrom. 



Headline U»h% coverage continues with 
these space and militar)^ stories: 

■ Intelsat 702 undergoing Initial check- 
out in geosynchronous orbit 8 1 

■ M5 booster development problems vrill 
deby scientific missions until '96...- B2 

■ Inmarsat soon to select telephone ser. 
vice constellation 83 

■ USAF to ocquire two C-13QJS from lock- 
heed for •^luotion 83 

■ HMS Vanguard fires second Trident 
boUistk: missile off Fbrida 84 

■ F/A-18E/F on frock for first flight in late 
'95, based on critiooi design review 84 



than was anticipated due to the higher 
thon expeded stresses. The real issue, oc 
cording to USAF offidoU, is why there wos 
such o brge variance b e t ween predictec 
sMss bveU and levels encountered in oc- 
tuoi flight. Investigators ond researchers 
hope to find out soon. 

Despite the deorth of informotion sur- 
rourbing the disparity in an ti cip ated stress- 
Oi, the Air Force and Prott bte bst week 
vwere moving i^^cvds ogreement on a ni^ 
imerim fw for the F-15Es: 

ACCOtOiNG TO USAF officials, a fa- 
vonid option is to retrofit the F 1 00-229- 
p owered F-15E fleet with interim bbdes 
devebped for the F-1 6C/D's F1 00-229 
engines. Ahemotively, if the new, per- 
manent bbde/disc redesign is available 
before the completion of the interim 
bbdo retrofit, the permanent fix woulo 
be instolled. • 



•We'rt trying to . . . hove the approv- 
ing oversight ogencies involved on a corv 
tinuous basis,' Mullen said, 'tt mokes our 
job eosier if people are informed all along 
obout how we ore doing.' 

IKi first flight of a Comanche prototype 
wos slipped from November, 1 995, to 
ear<y 1 996. The second prototype will fly 
first in midFiscol 1998. A third prototype 
vrill not be built; hov^ever, three lov^ote 
inrtbl production aircraft wilj be used as 
lesroinraftinsleod (AW<&57June 6, p. 81) 
" Conducting the final EMD demonstro 
lions with lowwte production aircraft vrill 
not'oniy save the cost of building on EMC 
prototype, but obo address criticism of the 
AH-64> Apoehe program that operational 
testing was conducted with a nonrepre- 
sentotionol ainroft, Mullen soid. | 
THE NEW SCHEDULE will result in pro- 
duction of three Comanches in Fiscd 
2000, eight in 2001 , 10 in 2002, 1 2 in 
2003, 48 in 2004 and 72 in 2005, 
where Mullen's progrom chart ended. The 
rote eventually will reach 1 20 heiicop^ 
per year, but the exact year has not 
been set. The previous schedule hod R 
66s being built at o rate of 24 in 200 
48 in 2002, 96 in 2003 and 1 20 in 
2004 and 2005. _ 

Readiness of the first operoHonal C 
monehe unit vi«uld slip six months fro 
eoriy 2003 to bte 2003, Mullen sa 
that so far there is no change in the pf 
duction objective of 1 ,296 totol oircro 
but •! would not be surprised it ttt 
evolved (downwardl as force structui 
[shrink].' ^ ^ ^ ^ 

Program officials hove decided to obf 
don the helicopter's triple redundant so 
ty system where it mokes significant « 
tngs in design or production costs, e^ 
at the cost of added weight. 

For exomple, 'It ollov^ us to use c 
minum insteod of [more expensivel li 
um oluminum,' Mullen said. 
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ATTACHED IS AN ZNOEPENDENT ANALYSIS OF P-100 ENGINE REPLACEHENT 
PARTS PRICES AS THEY WOULD BE SUBJECT TO COST PRICE INCREASES. 
IN ESSENCE THE AIR FORCE WOULD BE PAYING MORE FOR LESS. YOU HAY 
WISH TO HAVE THE GAO CONDUCT THEIR OWN INVESTIGATION TO VERIFY OR 
REFUTE TEE PROJECTION ON 191 COMPONENTS. 





in 1992. Ktlly Ait rote. B... Id.ntifitd 411 .n,lnt ecpontnts In th. 
r-lOO that tl..y d.t.t»in.d .hould bt d«lgn.t.d .s ft.ctut. ctitie.l oc 
dutabiUty eritie.1. Thi. tatminology was not an adjtctiv. u..d to 
do.ctib. j.t .n,in. eo«pon.nt. as a fault of any eata.trophle dl.ast.r 
or .i»ulat.d tlisht failur. analy.ia. but rath.r a d.finition buri.d in 
a 1984 Hilitacy Standard for th. En9in. Structural lnt.9rity Jro^ram. 

one. uncov.r.d, it has b.com. th. foeal point of att.ntion at K.lly by 
providing a loophol. to th. 1984 Comp.tition in Contracting Act by 
allowing th. Air Fore, to r.scind contractor approval to .anuf.ctur. 
th... co.pon.nts and dir.ct th... ord.r. bacic to th. pri.. «nuf.ctur.r. 
f 

contractor, who pr.viou.ly .uppli.d .p.cific compon.nt. to th. Ait Fore. 
.udd.nly found th.it approval, withdrawn, th.ir contract. t.t.in.t.d for 
th. conv.nl.nc. of th. gov.rnm.nt, and th. r.-qualif ication r.,uir...nt. 
i»po..d by th. Air rorc. .o ludicrou. that .v.n th. pri.. .anuf.ctut.t. 
would b. hard pte...d to Met th.m. 

All of thi. tranalat.. to dollar., frivolously .pant at th. taxpayr. 
.xp.n... HOW .uchJ Ba..d on a currant analy.i. of »ratt a whitn.y'. 
stock li.t pric. to th. ,ov.rn..nt and th. la.t comp.titiv. ptocut.m.nt 
pric. of 191 ftactur./durabllit, d..ignat.d conpon.nts, th. 90v.rn..nt 
would ..V. ov.r $400,000.00 p.r F-lOO .ngin. or SI. 4 Billion for on. ..t 
of th. 191 fractura/durability compon.nt. if th.y comp.titiv.ly ptocut.d 
th... lt.«. fot th. 3400 r-100 .ngin.. currently in OS Air rorc. 



Inventory- 




The figure of $1.4 Billion does not include the unfathomable 
cost being incurred in ongoing termination settlements and 
re-procurement charges. 

National Health Care, Plood and Drought Relief as well as the 
Entitlement Programs would benefit tremendously from the savings 
realized through competitive procurement. The Air Force could purchase 
over 400 new F-lOO engines, or 56 F-ie aircraft or 3 CIT aircraft. The 
Air Force would be well served to re-invest the savings from competitive 
procurements to support their needs instead of continuing to request 
,udget increases in a time of spending reductions. 




•The D.f.n.. Bud9.t historically h.. b..n b...d for th. l»t t.n y.ars on 
co.p.titiv. procurement of replacement spare,, which has allowed DOD to 
reduce it. annual expenditure, for .pare, while maintaining con.i.t.nt 
inventory ttock levels. 

It 1. not the government', re.pon.ibility, nor .hould it be the 
governmenfs task to In.ure the prim, manufacturers are supported with 
defense procurement acquisition level, that defy the overall world-wide 
economic slowdown. . The government should insure that both th. small 
tusines, community and th. prime contractors are .de<p..tely supported to 
maintain their exi.t.nc taking into con.id.r.tion ov.r.ll defense 
cutbacks and current economic factors. 



At a time of increased pressure to reduce the budget/deficit r it is 
unconscionable that the Government would place itself in such a 
precarious position as to have to choose between mission readiness or a 
self serving OEK enrichment program. 




FRACTURE CRITICAL/DORABILITY CRITICAL PARTS 



pj^T STOCK BREAK OUT BREAK OUT 

NOUN HUWBER LIST PRICE PRICE SAVINGS %SAV D 

ACTUATOR PRIMARY 4052340 9674.21 7075.47 2598.74 27% 

ACTUATOR PRIMARY 4074746 ^^^^^li! IttlilL !!! 

IlR~oircooLER UA535953-7 Ii65T99 HHitl . !!!:!! !1! 

BEARINrilo'i " 4000352 1737.84 1375.00 362.84 21% 

11^INGN0 2 4000425 1737.84 1375 00 362.84 21% 

BEARING NO 2 4037050 1737.84 1375.00 362.84 21% 

= 0 uso.oo Jljaj III 

BEARING NO 3 4056777 ^X<i<».A» 

BEARINg'no'4 4059297 1712.56 1355.00 357.56 21% 

11^JnGN0 4 4059298 1712.56 1355.00 357.56 21% 

^kARING NO 4 4059299 1712.56 HII'SS llAl 111 

^^KrING no 4 4059349 1712.56 1355.00 357.56 21% 

^KlNG m 4 4061007 1712.56 1355.00 357.56 21% 

b;I;Ing"no"5 ToVslsV" 1202:0 5 ""983:00" 219 . 05 19% 

BEARING NO 5 4066596 ^202. 05 983.00 219.05 19% 

bearing NO 5 4066597 l?°?-°t H^'SS 219 05 19% 

BEARING NO 5 4066598 }202.05 983.00 219.05 19% 

BEARING NO 5 4067082 1202.05 983.00 219.05 isis 
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PBACTURE 


CRITICAL/DURABILITY CRITICAL 


PARTS 




NODW 






PAKT 
NUMBER 


STOCK 

LIST PRICE 


BREAK OUT 
PRICE 


BREAK OUT 
SAVINGS 


%SAV D 


BLADE 


COMP STG 


9 


4040809 


32.93 


26.38 


6.55 


19% 


BLADE 


COM? STG 


10 


4040810 


33.85 


26.50 


7.35 


22% 


BLADE 


COMP STG 


11 


4040811 


33.80 


27.80 


6.00 


19% 


BLADE 


COMP STG 


12 


4040812 


31.94 


25.86 


6.08 


20% 


BLADE 


COMP STG 


13 


4040813 


35.42 


27.26 


8.16 


23% 


BLADE 


RTG ASSY 




4066777 


231.82 


176.00 


55 • 82 


24% 


^IDE 


RTG ASSY 




4057239 


21468.98 


14500.00 


6968 . 98 


9 ^ a. 

33% 


Wade 


TURB STG 


1 


4057491 


802.70 


152.50 


650.20 


81% 


BLADE 


TURB STG 


2 


4057002 


462.82 


113.00 


349.82 


76% 


BLADE 


TURB STG 


4 


4067004 


133.87 


118.00 


15.87 


^ ^ a. 

12% 


CASE 
CASE 


ASSY 10-13 
ASSY 10-13 


4056162 
4062766 


14360.60 
9643.41 


11362.00 
1794.45 


2998 . 60 
7848.96 


21% 
82% 


CASE 


ASSY COMP 




4040995 


3283.81 


2420.00 


663.81 


27% 


CASE 
CASE 


ASSY COMP 
ASSY COMP 




4037989 
4046497 


81.67 
9199.88 


60.63 
6780.00 


21.04 
2419.88 


26% 
27% 


CASE 
CASE 


ASSY DIFF 
ASSY DIFF 




4068322 
4070870 


79942.41 
79942.41 


22174.00 
22174.00 


57768.41 
57768.41 


73% 
73% 


CASE 


PAN INLET 




4001727 


41849.70 


30235.00 


11614.70 


28% 


CASE 


FAN STG 3 




4043285 


4340.27 


3400.00 


940.27 


22% 
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FRACTURE CRITICAL/DURABILITY CRITICAL PARTS 
PART STOCK BREAK OUT BREAK OUT 



MOUW 




NUMBER 


LIST 


PRICE 


PRICE 


SAVINGS 


%SAV D 


CONVERG NOZZLE 


4077809 


1358 


.99 


980. 


00 


378 


.99 


28% 


COUP 


ASSY GEARBOX 


4067183 


.778 


.78 


389 . 


00 


389 


.78 


50% 


DAMPER BLADE 


4024039 


3 


.69 


2. 


13 


I 


.56 


43% 


DAMPER BLADE 


401.2715 


4 


.96 


1 . 


68 


3 


.28 


67% 


DISK 


COMP 


4059171 


14472 


.58 


11800 . 


00 


2672 


. 58 


19% 


DISK 


COMP 


4069904 


10290 


.52 


8142. 


00 


2148 


.52 


21% 


^|K 


COMP 


4030605 


9270 


.54 


5750. 


00 


3520 


.54 


38% 


WsK 

DISK 


COMP STG 8 
COMP STG 8 


4040108 
4061508 


9186 
9186 


.13 
.13 


5300. 
5970 . 


00 
57 


3886 
3215 


.13 
.56 


43% 
35% 


DISK 


COMP STG 9 


4022609 


18463 


.13 


12345. 


50 


6117 


.63 


34% 


DISK 
DISK 


COMP STG 10 
COMP STG 10 


4022610 
4069910 


8687 
8687 


.94 
.94 


5800. 
7150. 


00 
00 


2887 
1537 


.94 
.94 


34% 
18% 


DISK 


COMP STG 11 


4022611 


16646 


.82 


13000. 


00 


3646 


.82 


22% 


DISK 


TURB STG 1 


4059091 


24027 


.64 


9475. 


00 


14552 


.64 


61% 


DISK 


TURB STG 2 


4059092 


22209 


.28 


6996. 


00 


15213 


.28 


69% 


DISK 


TURB STG 4 


4043704 


10590 


.97 


9127. 


00 


1463 


.97 


14% 


DIVERGENT NOZZLE 


4056264 


1790 


.36 


1234. 


00 


556 


.36 


32% 


DIVERGENT SEAL 
DIVERGENT SEAL 


4072683 
4076459 


442 
455 


.14 
.41 


347. 
402. 


90 
00 


94 
53 


.24 
.41 


18% 
12% 
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FRACTORE CRITICAL/DURABILITY CRITICAL PARTS 













BREAK OUT 


BREAK OUT 




NOUN 




NDHBER 


LIST 


PRICE 


PRICE 


SAVINGS 


%SAV 


DRIVESHAFT COMP 


4047579 


14802 


.49 


11320.00 


3482.49 


24% 


DUCT FAN 


FORWARD 


4046405 


46174 


.90 


38000.00 


8174.90 


18% 


DUCT FAN 


FORWARD 


^ U Q w O 7 9 


ODo 4 7 




31500 .00 


5347.00 


15% 


DUCT SEG 


TURB 


4057521 


137 


.19 


109.90 


27.29 


21% 


DUCT SEG 


TURB 


4070422 


119 


.52 


95.75 


23.77 


21% 


DUCT SEG 


TURB 


4 U w w 7 w O 


^ "7 ^ 
4 / ^ 


• DO 


398 , 00 


74.58 


16% 


DUCT SEG 


TURB 


4 w w <9 i ^JL 


4^7 


• 03 


4Ub • X4 


54.51 


12% 


JUEL OIL 


COOLER 


wAw w 17 W w M J* 


w X JL J 


1 c 


C A 9 1 A A 


1082 . 15 


18% 


^ARBOX COVER 


H\J H / U 7 D 


430 


•7 Q 
• / O 


^ ^ ^ A A 

327 . 00 


129 .78 


29% 


GEARBOX LINK ASSY 


4071 


DH 




A A A A 

44.00 


10.93 


19% 


BOUSING ASSY BRG 


4018466 


1361 


.45 


1200.00 


161.45 


12% 


BOUSING ASSY BRG 


4018467 


1361 


.45 


1200 . 00 


^ V X . H J 


12% 


BOUSING ASSY BRG 


4035597 


1361 


.45 


1200.00 


161.45 


12% 


BOUSING ASSY BRG 


4040284 


8188 


.98 


6035.00 


2153.98 


27% 


BOUSING ASSY BRG 


4061549 


1361 


.45 


1200.00 


161.45 


12% 


BOUSING 




4068639 


1579 


.66 


1300.00 


279.66 


18% 


BOUSING 




4057683 


146 


.48 


124.00 


22.48 


16% 


LINER ASSY 


4057394 


310 


.31 


287.66 


22.65 


8% 


LINER COMB 


4066944 


10352 


.24 


8650.00 


1702.24 


17% 


LINER CONVERG 


4060955 


95 


.61 


87.22 


8.39 


9% 


LINER CONVERG 


4068401 


95 


.61 


87.22 


8.39 


9% 
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FRACTORE CRITICAL/DORABILITY CRITICAL PARTS 



NOUN 






PART 
NUMBER 




STOCK 

LIST PRICE 


BREAK OUT 
PRICE 


BREAK OUT 
SAVINGS 


%SAV 


NUT 
NUT 


DRIVESHAFT 
DRIVESHAFT 


4026463 
4047224 




463.43 
3482.26 


349.00 
1735.00 


114.43 
1747.26 


25% 
51% 


OIL 
OIL 


TANK 
TANK 


- 


4043867- 
4066724- 


706 
700 


5911.33 
6258.14 


3900.00 
5350.00 


2011.33 
908.14 


35% 
15% 


RING 


ASSY 


BRG 4 


4071088 




5560.76 


5027.00 


533.76 


10% 


RING 
RING 


ASSY 
ASSY 
ASSY 


IN 
IN 
IN 


4 U J / 0 Z 0 

4061761 
4067727 




1 n o n A no 

3077.16 
1078.48 


1250 .00 
2124.50 
922.00 


9550.09 
952.66 
156.48 


89% 
31% 
15% 


RING 

m\X£M VJ 


ASSY 
ASSY 


OUT 
OUT 


4032800 

4 U 0 w ^ 4 u 




8172.97 


769.28 

^ ^ £ A A A 

1764 .00 


7403.69 
237 .33 


90% 
12% 


|Rng 

RING 


ASSY 
ASSY 


TURB 


4 n ^ "5 n 77 

4 U ^ J U / / 

4063436 




717 1 AC 

1184.74 


C £ ^ A A 

363.00 
975.00 


1610 . 45 
209.74 


75% 
18% 


RING 
RING 


ASSY 
ASSY 


TURB 
TURB 


4042692 
4066127 




988.93 
363.05 


761.00 
320.00 


227.93 
43.05 


23% 
12% 


RING 
RING 


SEG 
SEG 


TURB 
TURB 


4057764 
4066963 




238.25 
472.58 


210.00 
398.00 


28.25 
74.58 


12% 
16% 


SEAL 
SEAL 


AIR 
AIR 


BRG 4 
COMP 


4036962 
4066997 




1600.73 
10818.92 


725.00 
2660.00 


875.73 
8158.92 


55% 
76% 


SEAL 


AIR 


COMP 


4064666 




1394.38 


1000.00 


394.38 


29% 


SEAL AIR 


COMP 


4061280 




1872.55 


1380.00 


492.55 


27% 


SEAL 


AIR 


COMP 


4064667 




1685.21 


1350.00 


335.21 


20% 


.SEAL 
SEAL 


AIR 
AIR 


COMP 
COMP 


4064670 
4079078 




2446.25 
2446.25 


2375.00 
2375.00 


71.25 
71.25 


3% 
3% 


SEAL 


AIR 


COMP 


4062764 




4008.85 


2711.00 


1297.85 


33% 



SEAL AIR COMP 4062765 2963.71 2250.00 713.71 25% 



i 
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NOUN 



PART 
NUMBER 
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FRACTURE CRITICAL/DURABILITY CRITICAL PARTS 

PART STOCK BREAK OUT BREAK OUT %SAV D 
NOUN NUMBER LIST PRICE PRICE SAVINGS 



STATOR 


ASSY 


H\JQH\JOQ 


^JL / 0 0 




7160 • 


00 


1 C ^ ^ 9 

15623 


.20 


69% 


STATOR 


ASSY 




^ ^ 0 £ 




£ O C A 


00 


15436 


.70 


70% 


STATOR 


ASSY 


* U w <l U O O 


^ 1 ^ ^ O 
4 Z 7 


A A 


ooOo • 


A A 

00 


14823 


• 44 


70% 


STATOR 


ASSY 


4 U w 4 w w 9 


1 / ^Oo 




oboO • 


A A 
00 


10608 


. 52 


63% 


STATOR 
STATOR 


ASSY 
ASSY 


4064071 

^ W W / *l W X 


8714 

X / ^ X 4 


.93 


5916. 

/ Ol7 • 


26 

C A 
D U 


2798 
9395 


.67 

A A 

• 09 


33% 
55% 


STATOR 
^ATOR 


ASSY 
ASSY 


^ V ^ w w ^ 

4067482 


21877 


A A 

.41 


1 n Q A n 
10856. 


A A 

61 


ii c e >t 

11020 


. 44 
.80 


30% 
51% 


^ATOR 


ASSY 


4064063 


5760 


.77 


4640. 


00 


1120 


.77 


20% 


SUMP ASSY BRG 


4053992 


218 


.66 


157. 


00 


61 


.66 


28% 


SUPPORT 


ASSY 


4034875 


5221 


.99 


4494. 


00 


727 


.99 


14% 


SUPPORT 


ASSY 


4041794 


5407 


.43 


3985. 


00 


1422 


.43 


27% 


SUPPORT 


ASSY 


4034246 


2437 


.01 


1445. 


00 


992 


.01 


41% 


SUPPORT 


DUCT 


4055259 


3738 


.40 


2608. 


86 


1129 


.54 


31% 


SUPPORT 
SUPPORT 


DUCT 
DUCT 


4063469 
4070421 


856 
3188 


.75 
.68 


833. 
1267. 


00 
00 


25 
1921 


.75 
.68 


3% 
61% 


SUPPORT 


RING 


4066128 


1490 


.65 


1313. 


87 


176 


.78 


12% 


SUPPORT 


RING 


4061514 


1346 


.92 


1079. 


00 


267 


.92 


20% 


SUPPORT 


SEAL 


4065651 


8364 


.26 


6350. 


00 


2014 


.26 


25% 


SUPPORT 


SEAL 


4028004 


5814 


.38 


4285. 


00 


1529 


.38 


27% 
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FRACTORE CRITICAL/DORABILITY CRITICAL PARTS 











BOB* AY OfT*r 


BREAK 


OUT 




NOUN 


NUMBER 


LIST 


PRICE 


PRICE 


SAVINGS 




SUPPORT STATOR 


4037612 


11405 


.34 


4054.81 


/www 


. 3 J 


65% 


SUPPORT STATOR 


4056576 


14256 


.47 


8949.00 


9 w U / 


47 


38% 










1 9 1 Aft no 


2068 


.47 




SYNC RING ASSY 


4043182 


6302 


.63 


5000.00 


1 ^0^ 


A 3 


21% 


TIERUD NUT 


4 U 4« / u / ^ 


Q 


0 A 


0 • 


2 


.92 


W X ^ 


TIEROD NUT 


4046424 


4 


.19 


3.10 


1 


.09 


27% 


TIEROD NUT 


4054479 


7 


.01 


6.47 




.54 


8% 


TIEROD NUT 


4059418 


10 


.08 


7.14 


2 


Q4 


301 


TIEROD NUT 


4070809 


34 


.29 


19.64 


14 


.WW 


43% 




^ U ^ O X w X 


XX 


07 


8 20 


2 


.87 


26% 




t V HO X 3 A 


10 
X u 


.07 


8 20 


2 


.69 


25* 


niROD REAR 


4048153 


9 


.44 


6.78 


2 
* 


.WW 


29% 




4011830 

^ W X JL O id W 




30 


332 00 


126 


.30 


28% 


TURB EXH CONE 


4043522 


1064 


.49 


1048.00 


16 

X V 


49 


2% 


TTTPR FTW POMP 


4057104 

^ w w r X w *i 


106U 

X V w *i 


49 


784 50 


279 


.99 


27% 


TURB EXH CONE 


4067118 


917 


50 


637 .95 


279 


.55 


31% 


VALVE OIL 


4069248 


4 


.22 


3.25 




.97 


23% 


VALVE OIL 


4065818 


20 


.80 


15.35 


5 


.45 


26% 


VANE ASSY TURB 


4039683CLN 


906 


.39 


397.80 


508 


.59 


56% 


VANE VAR COMP 


4038450 


321 


.23 


291.63 


29 


.60 


10% 


VANE VAR COMP 


4038550 


434 


.27 


357.40 


76 


.87 


18% 


VANE VAR COKP 


4066750 


677 


.49 


485.00 


192 


.49 


29% 


VANE VAR COMP 


4066950 


702 


.63 


507.00 


195 


.63 


28% 


VANE VAR COMP 


4043454 


123 


.04 


88.25 


34 


.79 


29% 


VANE VAR COMP 


4062264 


119 


.10 


94.24 


24 


.86 


21% 


VANE VAR COMP 


4043455 


110 


.62 


79.34 


31 


.28 


28% 


VANE VAR COMP 


4062265 


113 


.17 


89.55 


23 


.62 


21% 
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PART 


STOCK 


BREAK OUT 


BREAK OUT 


%SAV 


HOUN 




NUMBER 


LIST PRICE 


PRICE 


SAVINGS 




VANE 


COMP 


4063958 


4.69 


3.46 


1.23 


26% 


VANE 


COMP 


4063959 


5.37 


4.30 


1.07 


20% 


VANE 


TURB 


4056771CLJ 


2163.73 


1130.00 


1033.73 


48% 


VANE 


TURB 


4056771CLK 


1713.16 


1510.00 


203.16 


12% 


VANE 


TURB 


4056771CLL 


1908.46 


1130.00 


778.46 


41% 


VANE 


TURB 


4056771CLM 


2105.47 


1200.00 


905.47 


43% 


VANE 


TURB 


40S6771CLN 


2105.47 


1130.00 


975.47 


47% 


VANE 


TURB 


4056781CLL 


1676.52 


1170.00 


506.52 


31% 



TOTALS $997,786.30 $579,524.08 $418,262.22 42% 
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DAR Case 91-312 Pentagon Acquisition Reform 



3* First Articles: Another rear regard action by OEM's has been the 
introduction by DoD requiring that alternate small business sources 
re-qualify every two years their manufacturing process even if the 
component is currently being produced by the Independent. Thus added 
cost and extended delivery cycles. 



4. Currently Independent Small Businesses contracting directly 

to OEM's are experiencing payment cycles of 90 to 120 days after 
delivery. To put progress payments under OEM's would be a fiscal 
disaster for DoD and a murderous financial burden on the 
Independents. Markets other than defense are fraught with 
fiscal problems many of which involvement of bankruptcies. 
See Wall Street Journal article by Stephanie Mehta. 

w^m, One of the reputed cost cutting moves within the military is the 
bundling of several different parts in a bid package. The 
packaging usually has within it a proprietary part unavailable 
to an independent. One of the conditions of these groupings is 
that a potential contractor must bid all items or be classified 
as "non-responsive" DoD/OEM's version of a poison pill. 



£• An imperfection in the Navy Aviation Supply Office procurement is 
a high frequency of bid sets with the notation "prints" not 
available. This is ingenuous since Naval Air Technical Service 
facility is in the same compound in Philadelphia. Thus a road 
block cuts the Small Business Independent off at the pass. 





I 



2 
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DAR Case 91-312 Pentagon Acquisition Reform 



• ^f^f^J^ Qualification: We believe that generic qualification 
will lessen the administrative burdens of the Government with 
its attendant cost reductions within the military and 
additionally via the supplier network. Such designs would 
encompass spacers, seals, blades and vanes, vane and shroud 
assemblies et al. 



8. Should OEM's be assigned administration of DoD procurement, we 
believe that our access to freedom of information will be 
seriously curtailed. 

9- Overhaul & Repair Rights: Numerous Independent Small Businesses 
have developed procedures and techniques for repair of a variety of 
components. This requires substantial investment of their own 
funds. Should such be done on military units, we believe that the 
developer be granted exclusivity in military contracting of 3 years 
m order to recover funds expended in the research and development 
process. 



10. 



There has been a battle raging between small business and OEM's for 
more than 2 years within the 807 Group, with only one small 
business representative in the group, the voice of Small Business 
was seriously curtailed. Letter writing to members of congress 
was a weapon used to stimulate a sense of justice for the 
independent contractors who have given credibility to the 
competition in contracting act in its goal to save taxpayer 
monies by reducing costs. 



' It added that critical munibons capabilities are central to VS. military 
strategy. 

The repon recommends a rive^rep plan "to preserve a munitions 
. production capability ror this nation." The first and most urgent acton 
is to "establish a floor under munitions hmding of approximately S2 
billion." Such a floor, the report contends, will permit the munitions 
^mdusthal base sector "to rationalize its apabilities and achieve greater 
^^■bendes to meet military requirements as they are more dearly de* 
^^Hp." dunng a penod of sewmi years. 

^^^econd. the Defense Department "must reform and streamline the 
research, devetopotent, and procurement process." Tl\e report contin* 
ues that the Pentagon "must aggressively move toward more commer- 
cial business practices and standards." ' 

Tliird. the government must develop a coordinated set of policies that 
wiD "allow the efficient radonaiization and functioning of the muni* 
dons mdustry." These poiides should indude a "suitable application 
of antitrust laws." 

The report's fourth recommendation deals with rewarding commer- 
cial sector investment in munitions research and development and 
' value-based contracting. 

Another recommendation calls for doseiy reviewing sales by the 
Pentagon of excess anununition to "end the counterproductive com- 
petition with potential commerdal opportunihes."Wflf/ofw/ Defense, 
Mnary 1994, page 33). The report suggests that constraints placed on 
the munitions commerdal industrial sector in making international 
sales should be removed so long as the transactions serve 'VS. national 
interests and promote the competitiveness of U-S. industry." 



Repor t From Pentagon Committee 
(Hiestions Changes to Data Rights 

A mtpon tv report was sxibinm^ bv NJirW Pp^^nnlHc rnpTnfv*|' tjf th » 
Defense Department Techjucai Data Advisory CoTTirnTftee. to Eleano r 
T^^Detense Department aireaor or prcx:urement^H>hp a i«;n mair c 
•mminee. 

^ report calls for a chanee in the regulations concerning technica l 
ngnts. KevnQiQs contenas tne cnanee in tecnnicai data rig iics 
amounts to a creanveaccounong giveaway aiiowme oneina^Quip - 
hjciii flloiTgTugTuTff^yTSep^ddia n^ Mi paiQ for dv the taxpayers dv 
cnargmg aevejo pment ro tne ueie iise U^pif hnent maireqjv ratner tha' n 

Dv moir ectiv cnargmg the Defense Department, the original equip - 
mCTt manuracTureb wquiq oKh]fi JfltA h^fltS pai'o tor dv the taxpavd ^ 
and assure a monopoly tx)sinon in tne i^ovemment ana comSnerCfa l 
market, accoromg to kevnoios . He said that this data, developed a t 
taxpayer expense in me peuormance ot a government contraa "should 
■ rypiain avaiianiP fn small DU!>lAtf5^ tor the purposes Of compennon ." 
Reynold? maintains that tnere woujg oe immen&e businp<;?s lr»«;gs 




*TY hr^"^^^ irt ^h^^^^^^^^ ^\ '^rnaii ousinesses il tne cnanees m 
data nghts are ma de. 

Rp\^oiric |c niyctHa nt of the Indpp^nt j jpnr Dpfpiicf ^ffprrartnrc 
spdarion and vice president or AeroGlob;* ! f r>^gi^^c ^^r> 
ifisas. 



As- 



Teaming Created Legal Twilight Zone 
FopHPttis Working on Cluster Bombs 

Alliant Techsystems, Hopkins, Minnesota, and Aerojet. Rancho 
Cordova. California, agreed to pay SI 2 million after bemg accused of 
violating antitrust laws. The two companies had teamed to produce 
' combined effects munitions for the U.S. military 

In 199Z the Army apprm'ed a plan fora pint contraa to build the weap- 
' The Justice Department contends that the service did not approve the 
'ng and pndng portions nor did it have the authority to do so. 



ine uef cnse Department has been pushing companies toward team- 
ing arrangemenc in the hopes of maintaming a viable commercial in- 
dustrial base with a mmimum of direct government mvolvement or 
cost A hard-line antitrust policy is seen by some legal experts as hav- 
ing a chilling impact on mture teaming and merger agreements within 
the defense industry. 

Antitrust concerns ended the proposed purchase bv Alliant 
Techsystems of a significant portion of the Olin Corporation, St Peters- 
burg, Florida, more than a year ago. Just as Aerojet and Alliant 
Techsystems are the only companies that make cluster bombs in the 
United States, Olin and Alliant Techsystems are the onlv produces of 
several types of tank ammunitioa 



AGENCY/ 
CAPITOL HILL 



Senate Seei(s Answers to Rtnlget 
ShortfaU and Korean iMe (^isis 

Dr. William J. Perry was sworn in as the new defense secretary, but not 
before he had to answer Senate inquiries concerning the Pentagon's 
reported 530 billion to S50 billion budget shortfall in the Fiscal 1995 
through Fiscal Year 1999 time frame. 

Dr. Perry estimated the disparity to be S20 billion for the out years 
beyond Fiscal Year 1995. He suggested the only ways to offset the gap 
would be by modifying budget spending limits, by'restmcturing pn>- 
grams, and by increasing efficiency through acquisition reform. 

In response to widespread concern regarding nuclear weapons pro- 
liferation in North Korea, Dr. Perry said the United States— through 
diplomatic means would seek to prevent North Korea from manufac- 
turing these weapons of mass destruction. 



^^^.Th 



0 Report Questions WhistleUower 
Protection r Uucation on Bnpioyee Rights 

4 i recent US. General Accounting Office (G AO) report points to a high 
< egree of dissatisfaction with the Office of the Special Counsel's han- 
( ling of federal employees who have sought protection under the 
\ /hisdeblower Protection Act of 1989. 

GAO surveyed 945 employees that sought assistance of the special 
c nmsel's office. The bulk of the respondents gave the special counsel's 
cyfice low marks for overall performance." More than a third of them 
ive the office low marks. 

The report also said that there needs to be better education of fed- 
employees about "the extent of their rights and protections under 
whistleblower statutes and the namre of the compliant process." 
GAO recommended that "the special counsel explore the reasons for 
whistleblower complainant's dissatisfaction with the Office of the Spe- 
cial Counsel process and work with the subcommittee to develop an 
appropriate strategy for addressing these concerns." 

National Lab, Pentagon, amlffA Team 
Develop New Pollution Detection Device 

The Environmental Protection Agencv (EPA) is developing protocols 
fora mobile analytical unit developed'at Los Alamos National Labora- 
tory. New Mexico, with Air Force hmds. 

A Los Alamos official said that the unit can "quickly measure m.inute 
amounts of a wide range of chemicals to a level of siensitivity that ex- 
ceeds EPA standards/' The unit uses a portable ion-trap mass spectrom- 
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A 

firms 



of 

WM born. They comb 
through contncting publicuions 
tot news of Pentsgon bid compeci* 
dOMt then file Rneedom of Infor- 
ffietion rec|iiflsts for tBcfanicil dsm 
on the desiied equipmeoL Blue* 
prints in hand* the sznaU firms bid 
on the puts oontractSv often under* 
biddin g the primes becuse tlieir 
overheed costs ere tower then the 
Ugllnns'. 

Replicators say that if the Penta- 
gon niles against them, hundreds 
of small factories could go under. 

^s vexy likely this would put us 
out of business," said Phillip Rodri- 
guez, president of Aeronautical 
Systems Inc., a Manassas, Va.- 
based replicator supplying parts 
for throttle controls on F-15 fighter 
jets and gear boxes on Navy 
helicopters. 

Eighteen months after Nicara- 
guan immigrant Rodriguez found- 
ed the firm in 1988, it had 15 em- 
ployees and revenue of $3.5 
ssDion ^ all because he obtains 
other companies' blueprints. He 
said he feels no guilt about the fact 
that his firm has almost no exper- 
tise in technology or manufectur- 
ing but oniy hires factories to make 
parts for which he's acquired 
plana. 

*The market grew tremendous- 
ly," he said, **and the wealth was 
spread.** 

Moreover, replicators say that if 
the Pentagon constricts the fiow of 
data to outsiders, military parts 
costs will rise. They contend that 
theyVe saved taxpayers S20 billion 
sinoe 1984; by contrast, allies of the 
primes say the savings were only 
about S2 billion. 

Meanwhile, prime contractors 
say some replicators do shoddy 
work and cost the government 
money - beouise they don't un- 
derstand the precise function of 
the gears, screws, valves and pipes 
they make. 

But the primes' main gripe is re^ 
pUcators are making off with tech- 
nology the primes spent millions 
developing. 

. •These are our ftunily jewels," 
said Joel W. Marsh, government 
acquisitloh direaor for United 
Technologies Corp., a large Con- 
necticut-based defense firm. 

Tf you b\xy a Ford, you get an op- 
erators manual/* said Leroy J. 

cure- 



^mall firms battle 
l^efense contractors 

tic WA8HIHGT0N POST 

Jjf .WASHINGTON • If s a David- 
^«#and-Goliath struggle, oniy this 
^tfme the stakes are billions of del- 
^Un of Pentagon contracts,, and 
Ifhoch oontestaixo agree the govern- 
em is leaning toward Goliath. 
The Davids are hundreds of 
saO fkcBories and machine shops 
■gryound the country. They say the 
h^^entagon is about to impose new 
rs^tolts that could put many of them 
jdwt of business and cost taxpayers 
money. 

h^jszTtt Goliaths, the nation's largest 
jggef ense fima, say the small firms 
iinre:oppornmists who use Penta- 
l^gon rules to learn the big compan- 
irfts' technological secrets and 
i^make money off thenL 
^fliftThe last round is scheduled for 
jl^ednesday, when a Pentagon ad- 
%^isory panel will hold a final meet- 
l before issuing reconunenda- 
ns to Defense Secretary Les 



I^Ltidustry and government ofR- 
ials say the panel headed by 
•^leaner R. Spector, the Pentagon's 
«|fprocurement director has dis- 
'^missed almost all the small firms' 
complaints and will find for the 
^arge companies on most issues. 
Pentagon officials declined 
commenL 
.i-Jhe dispute is this: Who owns 
. the rights to the equipment inside 
•the military's planes, tanks and 
^tubmarmes? Is iC the government, 
^ which helped pay for the research? 
^Or is it contractors, which spent a 
^fortune developing the 
w technologies? 

4^.The law has said for years that if 
4$aaepayer money paid for all the re- 
*search on some gear, then the 
^Pnited States owns rights to it. 
^Tbat means outsiders can get that 
'bifonnation from the government, 
'Itf ifs unclassified. But on most 
jBilitary technologies, companies 
.^^Bd the Pentagon share research 
fOQSts, so ownership questions are 
' r muddled. 

1984« after Pentagon scandals 
$5,000 coffee pots and 
300 pliers. Congress tried to 
for. milhaiy gear by 
smoting competition. A series of 
and regulations in the mid* 
Z980s expanded the types of tech- 
nical information the government 
could disseminate so companies 
other than the main, or "ormne,'* 
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Parts war: defens^ giants vs. subcontractor 



- By ROBERT WEIS^LAaN ' i 
and MIRANDA S. SPrVACS 
CnTcr.t Staff Writers 

A program designed to end mili- 
tory purchases of high-priced hara- 
xners and toaet seats Is in jeopardy, 
caaght in a David-and-GoUath strug- 
^le between major defense contrac- 
j3n and small companies vying.lor 
dTrindliag defense doUan. ' 
• Each side is accusing the other of 
trying to muck up sales to the Penta- 
gon at a time when such sales are 
•expected to continue their <}o"^-- 
^rid' trend.- The outcome could ai-j 
'lectthe profits of Jarger contractors; 
and the survivaf of smaller ones,' 
indading many in Connecticut.:* •' 

Their dispute, expected to come to . 
a head in Washington next spring, 
has its roots in a competitioo-ln- 
contracting law passed eight years 
ago to help the military save money. 

The law created the "breakout; 
program" which, for the firtt time, 
'permitted the Pentagon to buy re- 
placement parts for aircraft, ships 
and armored vehicles directly from 
subcontractors rather than from the 
.weapons' prime contractors. 
- Now that program Is under ia- 
lease vscratiay. ' and '> the-' outcome 
could have a. great.eff«t;onjConr 




*Jiecticut companies and jobs. . ., 
•s'«The" issue pits prime contractors, . 
••such as Hartford's United Technol- j 
'oeies Corp.. which have lost profits : 
•on^replacemeat parts, against their 
"own- networks of subcontractors,; 
which have developed important; 
:jew markets with the military. ^ 
V ••'Under' pressure from the prime 
^Contractors, federal officials are re 
viewing whether to shift control of 
key 'weapons design data from the 
'eoverament back to the primes. 
* • The prime contractors insist the 
proposed changes in regulations, 
iwhich could be. adopted next year, 

iyould fepcjvi-.*^^*^:^ ^ 
dnce the number of defective parts 
delivered to the goverameoL But 
many subcontractors argue the 
changes effectively would lock them 
out of a key market — the miUtary 
— and make them entirely depend- 
ent on the prime contractors. 

On the surface, the dispute Is tech- 
'nical, centering on whether prime 
contractors or the government 
should control the design specifica- 
tions and blueprints for weapons. 

But beneath the arcane language, 
the sUkes could not be higher for 
subcontractors In Connecticut and 
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Defense firms at odds over contracting rule. 



Cootinued from Page 1 
across the natiod. Simply put, hun- 
*dreds ol toolmakers, machine shops 
and other small companies fear they 
cbuia be put out of business if they 
are denied access to the data, 
>• In recent year^. the breakout pro- 
gram has saved the government tens 
of millions of dollars, its advocates 
mainuin. It has also been a boon to 
subcontractors at a time when the 
prime contractors have been scaling 
back on their domestic suppliers and 
buring more parts from abroad. 
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^SSTbey're trying to tura the docki 
back," «id Ronald V..WiUiains, a 
Hartford aerospact consultant reo- 
rienting J.T. Slocotcb L Co. of 
Soutli Glastonbury and Numet Ma- 
•'chining Tecaniques o£ Stratford. 
•Tlkey want to go back to a sole- 
soarce environment tbat could cost 
Conneccicut thousands of jobs.**. 

rTjle hottest topic 
H^No one knows the full extent of the 
slate's vulnerability because most of 
•the subcontractors clustered around 
•Pratt ic Woitney and Eaiailtoo Stan- 
'fir'd in central Connecticut, or 
'ifound SUcorsky Aircraft and Tex- 
^tron Lycoming in southern Connecti- 
fcal, work for boLh prime conL'-actors 
'■and the govem.T:ent. As privately 
'held' businesses still beholden to the 
%nine5, few will s?«ak publicly 
about their qualms for fear of an- _ 
'tagb'nizing powerful customers. 
feBut the threat to the breakout pro-_ 
Sam has been the hottest topic dur- 
•In'g the past few weeks at private 
'meetings of toolnakers and govern- 
ment contracting officials in Con- 
necticut and other states. Many have 
'sent representatives to hearings op. 
the issue in Washington and at mili- j 
♦tary bases, while others have sent 
letters to the committees contem- 
plating changes, to lawmakers and 
to President-elect Clinton. 
*'fOne of the few who has been will- 
tog' to talk publicly, Donald M. Jud- 
son, president of South Windsor 
parts-maker Electro-Methods Inc., 
does about 75 percent of his business 
with the military. This fall, for ex- 
ample, his company won 510 million 
worth of contracts from Tinker Air 
Force Base to help retrofit jets. 



jsjudson contends Electro-Methods 
wonid be unable to bid on such work 
'without access to the systems de- 
signs, developed by the prime con- 
tractors with taxpayer money. 
• VThis would put us out of busi- 
litsi" Judson said of the proposed 
•'changes in data rights. "Four years i 
. ft«B now, thegovcmcect wouldn't 
'be able to get competitive bidding 
for their para. They would have :o 
get the par:s from the primes." 
•Ti Prime contactors, however, de- 
rpict the issue in terms of efficiency. 
■^/Eerbe-'t Fisher, a former Penta- 
3ron official tracking the data rights 
•3e6ate for the Aerospace Industries 
*X2oc:ation, a trade group for the 
-'prunes, paints a picture of milUocs 
'.of pages of systems data — comao- 
■••nents specifications and drawings — 
j^ead across the country^ in far- 
Jflung government repositories. 
.jjFew are computerized, so ii the 
jAir Force wants to put cut bids for 
Irepiacement parts on a fighter jet, 
«for*example, bureaucrats must call 
-around and gather the information 
'from different sites,' Fisher said. 
Meanwhile, the jet may sit idle for 
wee.ks in a hangar, he said. 
*-^';rYou need to be able to store and 
"retrieve the data in a timely mat- 
.tef," said Joel Marsh, the Washing- 
ton-based director of govemme.pt 
acquisition policy for United Tech- 
nologies Corp. Like other prime con- 
tractors, UTC has volunteered to 
store the data for the government at 
Ipperating divisions such as Pratt, 
Hamilton SUndard and Sikorsky. • 
^^-.Responsibility for keeping the 
•Sweapow design data would restore 
:to the prime contractors enormous 
^leferage over the flow of "Pj^f-" 
•mest parts ranging from jet c.-gine 
rpuinps to helicopter gf^rbojej - 
;ieve.^ge the primes had enjoyed .or 
Tdecades until the mid-l930s. 



• Before the Competition in Coo- 
tracting Act of 1984, almost all parts 
for Air Force jets. Navy ships and 
Axiny tanks were ordered by the 
services through prime contractors, 

«ch would buy the parts from sub- 
bactora and mark up their prices 
Wlect administrative costs. 
• • "If you wanted to be in the defease 
replacement parts business then, 
you sold to the primes." said J. Mi- 
chael Slocom, a Falls Church, Va^ 
goveramest contracting attorney 
who represents subcontractors. 

Horror Stories 

That system dated back to World 
War IL But it was rocked by the 
publicized Penugon. procurement 
scandals of the 1980s. Embarrassed 

• by repons of costly bolts and coffee 
pots, forxer Defense Secretary Cas- 
par Weinberger and his allies in Coo- 
eress passed the' new law promoting 
•competition in militar/ coctracUng. 
nt was a response to the horror 

- stories," said UTC's Marsh. 

Industry officials maintained the 
high pries of parts, while seemingly 

- -.outrageous, simply reflected the 
■fact that they required specalized 
tooling and were custom-built in 

«iall numbers to particular specifi- 
tions, such as the need to with- 
ind intense gravitational pulL But 
•that explanation did not wash with 
the general public nor its represent- 
atives on Capitol EilL 

In the years since the 1984 law 
took effect, prime contractors have 
bad to turn over their design data to 
the 'military systems commands- 
Subcontractors across the nation, 
•aided by government competition 
advocates, have forged business ties 
"■ 'with the military services. 

. The senrices, for their part, have^ 
Identified parts suitable for compe- 
tition and developed parts-tracking 
and cost-accounting procedures. 

Because the cost of a weapon re- 
flects many factors, ranging from 
the price of raw materials to the 
number of units ordered each year, 
there is no firm estimate on how 
much the government has saved 
through the breakout program. Ad- 
vocates insist the savir.gs have been, 
substantial, though they say the sav- 
ings have been partly offset by the 
(administrative costs of the program. 




•It's taken a 
lot of time and 
tffbrttogettbe 
breakout pro- 
gram off the 
gronad.'* said 
Avon • aero- 
space consul- 
tant Lais 
Choog. Chong l^^T^. 
•said subcoo- ^^^^ ^ 
tractors b°v» ^ 
throughout the ■ Chong 
state art terrified they will lose their 
ability to seU to the government. Ix 
the government loses control of the 
specificatioos, a lot of subconrac- 
tin will go out of business, he 
■wamed, "because a lot of them do 
.work only for the government. 
; For subcontractors in Connecti- 
cut, an aircraft industry hub. the 
'breakout program is especially tm- 
porUnt. Air Force jet fighters, 
• bombers and other aircraft, even 
more than ground or naval systems, 
contain thousands of rotating parts 
which must be replaced after set 
. • numbers of fUgbts. Many of those 
parts are built in Connecticut and, 
through bypassing prime contrac- 
tors, the subcontractors and the gov-, 
■ emment have, in Slocum's word5, 
"split the differe-ice on the profit. _ • 
There has been constant tension in 
•recent years between the prinies, 
which continue to own the technical 
data, and the government, which has 
rights to it and disseminates it wide- 
ly enough to make the ownership 
irrelevant Almost every year. Pen- 
Ugon officials have tinkered with 
.procurement regulation clauses in 
an effort to resolve those tensions. 

In the current data rights debate, 
Congress and the Pentagon each has 
set up a committee made up of in- 
dustry and government represent- 
atives to examine two aspects of the 
same issue. Those tracking the issue 
say the PenUgon likely will propose 
new regulations before February. 




* One comsiittM is weighing a pr(>: 
posil to give ±e government ''limit-: 
td rights'* to tbe daU in the belief, 
ttat prime contractors should be al-j 
lowed to keep some dataproprietaxy 
lor national securitj reasons and to 
'accelerat e the co nversjon of mill* 
tary technology to civilian use. The 
second panel is examining a propos* 
al to shift control of all daU bade to 
the primes but require them to use 
more 

competitive procedures. 

•Under either proposal, the sub- 
contractors would be at the mercy of 
the primes," Slocum said. "This 
would shut these folks down.** 

The prime contractors prefer a 
system enabling them to retain their 
data, whether it was developed pri- 
vately or with partial government 
funding, and give it up only with a 
request from the Pentagon. 
'•«*If you' go into a restaurant and 
•order a meal, you don't get the reci- 
pe " Fisher said. "But if you want the 
recipe, you can go in and bargain for 
IL If you buy a thousand meals, the 
"chef may throw in the recipe." 

The subcontractors are bracing 
for a battle. "We're -absolutely con- 
cerned about it." said Kip Brock- 
myre. chairman of the National 
TooUng and Machining Association, 
which represents subcontractors, u 
the changes are not acceptable, we u 
fight them." i 
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The New (Old) Industrial Policy 

the Pentagon to subsidize commercial products is a bad idea 



BY ROBERT J. SAMUELSON 




gHE CLINTON AOMtNtSnUTXOfTS LATEST CXCUBSION 

into indusQial policy is its most troubling, Psnta* 
gm proposes spending S587 million over five yean to 
enable U.S companies to capture IS peroent of the world 
market for **Sat-paDei displays." Him are used for lap- 
mputers. videogunes, advanced instrainents--aiid cockpit 
ya for jet fighters. The plan is a huge overreaction to a real 
sn: ensuring ariegnar^ supplies of vital components. Tbe 
e&rt smacks of political grandstanding to show that the 
ei administration is diampioning U.S industry ^ x\4 jobs, 
true that flat-paiiel displays will be a part of future weapons 
3S— everything irom displays in tanb to, possibly, hand- 
napping devices for soldiers-* and that there are now no 
U.S. suppliers. Japanese companies control about 95 per^ 
f the S5.6 billion wodd market which is forecast to grow to 
iUion by 2000« according to Stanibrd Resources in&, a 
xh firm. The Japanese haven't cooperated on 
le projects, says the Pentagon. The remedy, 
s to oeate a new U.S. industry that would exist 
f to serve civilian markets, 
sis novel Previously, the Defense Department 
aanced civilian research and development in 
ope that military applications result; 
it also has supported defense contiac" 
it it has never before invoked "dual 
ies— chat is. technologies that have 
n an^defisnse applications— as the reason to 
itze an endze nondefense industry. It would do 
xougb subsidies that, though granted for R&D. 
1 require companies to build commercial &e- 
. In practice, they're production subsidies, 
one denies that these &aonies would aim pri- 
f at civilian markets. Consider the numbers. 
rnn 1995 and 2000. the Pentagon may buy 15.000 
splays annually. By contrast, world production 
slays now totals 33 million units and should rise 
million units by 2000. says Stsnfbrd Resources. The U.S 
!t is about 6.5 million units. Defense needs, then, account for 
two tenths of 1 p e rc e n t of U.S. demand in units, though in 
value the military displays— which cost more because they 

0 be customized for combat conditions— might represent 1 
ercent of sales. 

1 White House is plainly eager to use the Pentagon as a 
e for *lechnology policy."* (Thai's the newest variant of 
strial policy.'*} Not surprisingly, thefirst suggestion forafiat- 
program came from Laura Tyson, chairwoman of the Coun* 
Economic Advisers, who raised it with White House eco* 
: adviser Robert Rubin, according to a Business Week stoiy 
yson confirms. Rubin then urged the Pentagon, which had 
inandng R&D in display technology, to study the matter, 
hnology policy is politically seductive because it appeals to 
uionalism and Americans' faith in gadgetry. The lesson isn't 
1 Commerce Secretary Ronald Brown, former chairman of 
emogtic Party. He's shaiply expanded Commerce's Ad- 
d^^^^logy Program that subsidizes projects involving. 
|^^^P\^ced tnatehais or computer software. In 1990. 
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A yew 
'criticaV 
technologies 
don't ensure 
economic 



the ATP spent aiO million. For 1995. Brown wants to spend S4S1 
million on the way to S744 million by 1997. 

Unibnunately, the popular appeal of teehoology pdicy rests 
on two widespread misconeepdons. 

The first is that a £bw ^'cxidcal'* firhnn l o gies determine living 
standards and global eeonomic success. "Ifs a totally wrong 
nodon.** says sdenoe specialist Broee Smith of the Brookings 
Institution. What inatten is a complex miz of many technologies, 
management practices, work habits, culture and government 
policies that is too intricate to control Technology is only me 
influence. Consider a simple example: airlines. Americans and 
Europeans fiy the same jets; yet U.S carriers are vasdy more 
efficient (in 1969. they handled twice as many passengers with 
only 25 percent more workers). 

The secondmyth is that Japan successfully practices technology 
policy and that we must follow suit or be shut out of high-tech 
industries. True, some Japanese industries have ben- 
efited from government aid: so have some U.S. indus- 
tries. But in general. Japanese government support 
for R6rD is less than ours, reports economist Gary 
Saxonhouse Less than 2 percent of nondeftnse busi- 
ness R&D is financed by government in Japan com- 
pared with22 percent in the United States. And some 
recent Japanese technology projects have &iled bad- 
ly: notably, high-definition TV. 

The point is that, in encouraging new commercial 
technologies, its hard for govermnent to improve 
oonsistendy on the ''market" which is simply many 
companies trying many things until someone discov- 
ers what wQ«ks best This does not mean that all 
government projects will flop. But on average, they 
will waste money, &dl prey to political pressure and 
distort competition. Sadly, business groups don't op- 
pose these boondoggles on principle, because no one 
success wants to offend the White House needlessly and 

companies that might benefit will *take the money if 
govenunent is dumb enough to give it away, * as one lobbyist says . 

The potential harm goes beyond waste. IT America expands its 
fieewheeling subsidies, other countries may do likewise. La- 
deed, the Clinton administxation had globai trade rules modified 
to permit bigger subsidies. Now. the Pentagon is creating a 
mechanism to transform alleged R&D subsidies into subsidies to 
build commercial ketones. Perversely, this may make it harder 
for many U.S. companies to plan their investments, beouise they 
won't loiow whether foreign competitors may be subsidized. 

None of this means tli^ Pentagon should ignore flat-panel 
displays: they axe an important technology with military uses. 
But the response should be less extravagant and more patient 
Some U.S. firms are begiiuiing or expanding pnxiuction: in the 
foture. foreign companies are Okeiy to establish U.S plants. .\nd 
in any case, today's tiny U.S. production capacity is still large 
enough to meet the Pentagon's small needs many times over in 
an emergency. The situation, in short is not as desperate as the 
Pentagon says. The rush to create a oommerdal industry sug- 
gests, as Brookings' Smith puu it that nhey almost forget that 
the Defense Department has a defense mission.** 
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DAR Case 91-312 Pentagon Acquisition Reform 



Technical Data Rights: 



Without doubt the major concern of the Small Business Independent Defense 
Contractors is access to technical data. Let all understand that this 
does not involve the PWA 2037 engine - power plant for the C-17 aircraft. 
Nor is there concern regarding rights for the CFM 56 a joint venture of 
G.E. and SNECMA which powers the KC-135 tanker aircraft. 

Both of these engines were developed with private funds and thus are not in 
the "public domain" sector the government pays the private businesses for a 
product. 

We are leery of a new category designated "government purpose limited 
rights" which we believe would be interpreted as an obstacle to small 
business acquisition of necessary data to proceed with manufacture. It 
^uld appear that efforts to cut the independent out of the international 
■ litary logistical support would be exercised under "GPLR". 

We envision a retroactive accounting procedure built around indirect costs. 
It is possible that DoD would apply the GPLR formula to the FlOO and FlOl 
engines. We suggest that a grandfather clause be incorporated to preclude 
this distortion of sound business action of taxpayer funds acquiring full 
rights when paying for the development of these two engines. In the late 
60's and early 70's. 



Sincerely, 

ELECXRO-METHODS , INC. 
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FMS Corporation 
Washington DC Office 

Suite 304 

1215 Jefferson Davis Highway 
Arlington, Virginia 22202-4302 
U.S.A. 

Telephone (703) 416-2577 

Telecopier (703) 416-2581 - Telex 248207 



August 19, 1994 
HAND DELIVERED 

Deputy Director Major Policy Initiatives 
Department of Defense 
1211 South Fern Street 
Arlington, VA 22202-2808 

Attention: Ms. Angelina Moy 
OUSD (A&T)/DDP 

Our: SD94-0392/DC 

Subject: Coinments on Proposed Rule, DAR Case 91-312 

Reference: Proposed Rule Changes to DFAR Supplement; Rights in Technical 
Data (Federal Register 10 June 1994) 

Dear Ms. Moy: 

FMS Corporation is a small business defense contractor that 
manufactures, develops and supplies tracked vehicle parts, system 
upgrade kits and assemblies domestically and internationally. Our 
largest customer by far is the US Army. As a small business that 
participates in both development and manufacturing, we are in the unique 
position of having experience in both areas that seem to have polarized 
the developer versus non-developer positions taken on the §807 
Committee . 

Our review of all of the written material available since learning of 
the Committee' s existence in December 1993 and our experience as both a 
developer and non-developer makes us coirpletely opposed to the proposed 
changes to rights in technical data contained in reference. Our 
position does not apply to proposed changes regarding rights in computer 
software. 

The reasons for our opposition to the proposed rule are: 

a. The changes facilitate the developer placing items in the mixed 
funding category and thereby permitting the developer to grant 
only Government Purpose Rights (GPR) to the government. The 
proposed rule permits indirect costs to be treated as a contractor 
contribution to the development, although in most cases a large 
portion of indirect costs are paid by the government. Without 
arguing the merits of the change regarding indirect costs, the 



Home Office: 12637 Beatrice Street, Post Office Box 66999, Los Angeles, California 90066-0999, U.S.A. 

Telephone (310) 306-2800 - Telecopier (310) 306-5108 - Telex 181825 



point must be made that there is no provision regarding the 
minimum amount or percentage of contractor cost which must be made 
against the development in order to permit the contractor to 
restrict the technical data rights of the government under mixed 
funding • 

Title 10 use 2320, which was identified as the driver for the 
Committee's effort, clearly intended in mixed funding situations, 
that rights in technical data be negotiated except in cases in 
which the Secretary of Defense determines (on the basis of 
criteria established in the regulations) that negotiations would 
not be practical. The current rule provides for negotiation and 
criteria to be used by the contracting officer, whenever 
government rights will be limited (DFAR 227 . 402-72 (a) (2 ) ) as 
required by statute. The proposed rule automatically limits the 
Government's rights in mixed funding situations without nego-- 
tiation and does not provide criteria for negotiation as required 
by statute. The contractor's contribution toward the development 
can be as little as one dollar (direct or indirect) • 

The proposed rule's treatment of mixed funding will drastically 
increase the number of items and systems for which the government 
receives only GPR, and will encourage changes in contractor 
accounting systems to permit favorable contractor application of 
indirect costs. Rather than encouraging creation of new 
technology with a contractor's own funds, a stated reason for the 
change, in fact this will be a disincentive to privately funded 
development, since the contractor will easily be able to show 
mixed funding with even a token investment in the development. 
If the proposed rule is to be iit^lemented, it must be modified to 
require negotiation and provide for a minimum contractor 
contribution to the development (50 percent recommended) when GPR 
are claimed because of mixed funding. To con^ly with Title 10 USC 
2320, it should also establish criteria to be used by the 
contracting officer in negotiating technical data rights. 

b. The increased use of GPR will drastically reduce competition 
from small businesses and eliminate the gains achieved by the 
^^Competition in Contracting Act", PL 98-369, and the Defense 
Procurement Improvement Act, PL 98-525 of 1984, which were the 
basis of ^^breakout". While the proposed rule would appear to 
protect competition on material for which GPR is assigned, since 
GPR data can be used for competition only for material purchased 
by the government, this is very misleading. The government will 
only be able to provide GPR data to potential US bidders when it 
solicits bids for the material. This gives the potential bidders 
as little as 15 days to respond. This is normally not enough time 
for a small business to determine its capability to manufacture, 
develop pricing and compete for the work. Effectively this rule 
will restrict the conpetition to those that have made the item 
before and those offshore sources that the developer has 
prequalified to make the item for them using GPR drawings provided 
by the developer. This is con^letely opposed to breakout 
objectives and procedures which encouraged potential bidders to 
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obtain unlimited rights drawings from the government to determine 
what they could make efficiently and be prepared to respond in a 
timely fashion to the next government bid requirement. Most small 
business manufacturers rely on this system and expend money, time 
and effort using this approach. This is the heart of breakout^ 
good business practice and real competition that brings lower 
prices to the government when it needs them most. 

c. It makes the develqper/OEM the sole source for direct 
commercial foreign sales not only of complete systems but spares 
and upgrade kits as well. The increased use of GPR which will 
result from the proposed rule will effectively deny our friendly 
foreign nations, which we are encouraging to buy US systems, from 
competition for follow-on support spares and upgrade kit 
requirements. This is a coit^lete reversal of the recent policy 
change pushed by the OEM to eliminate non-recurring cost (NRC) on 
direct commercial sales. The previous administration accommodated 
this long desired change to improve the US coirpetitive position on 
international system sales. Follow-on support costs are a major 
factor in development of total cost of ownership when comparing 
cortpeting weapon systems. The market gains offered by elimination 
of NRC in foreign commercial sales may be completely eroded by the 
proposed rule which effectively precludes coitpetition to meet 
international follow-on support requirements. This change forces 
the foreign customer to ask why the US can compete its spares 
requirements, but the international customer cannot. The 
inconsistency in US policy caused by forcing the foreign customer 
to buy his follow-on requirements from the OEM, or the US 
Government through the FMS program will not be lost on these 
foreign governments. They currently routinely seek competition 
for follow-on requirements and they, like DoD, are under severe 
budget constraints at this time. The waste of US taxpayers money 
should also be considered when grant money such as Foreign 
Military Financing (FMF) is used for a direct commercial sale 
without competition. 

d. The establishment of contractor data repositories would create 
a clear conflict of interest by placing the tools of our trade 
under the control of the largest con^etitor of the small business 
manufacturer. It should be noted that under the current system 
even the Service operated data repositories face significant 
delays when missing drawings are requested from the system OEM. 
Consider the responsiveness that would be given to a con4>etitor' s 
request to an OEM repository for drawings. The inclusion in the 
proposed rule of such an inappropriate concept, even though only 
permissive, reflects the strength of the OEM representation on the 
Committee. 

In further support of our opposition to the proposed rule, the following 
observations and examples are offered: 

a. The intent of the National Defense Authorization Act for Fiscal 
Years 1992 and 1993 (Public Law 102-190) was to provide a balanced 
Committee. It is apparent from a review of the Committee's report 
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to the Secretary of Defense, that small business manufacturers 
were under represented and the large OEM and developers were over 
represented on the Committee. 

b. The OEM have long sought these changes and repeatedly have been 
denied. OEM lobbying has been responsible for both legislative 
initiatives, PL 102-190 and 10 USC 2320, on the basis that the 
current rule was defective. In fact the rule change is desired to 
provide additional advantage to the OEM over small business 
manufacturers . 

c. The proposed rule is one more concession made to the OEM based 
on protection of the industrial base. {See Supplemental Views of 
Certain Industry Members of the 807 Committee".) Unfortunately, 
the industrial base is equated by many only with the system OEM. 
Small business manufacturers are an essential part of the US 
industrial base and in fact are the true manufacturers of most 
parts and assemblies purchased by the Government and the OEM. 
^proval of this proposed rule will be at the cost of many small 
businesses, which are recognized as an essential part of the US 
industrial base. 

d. Each year thousands of unlimited rights drawings are purchased 
from the Services by small business manufacturers under the 
provisions of Department of Defense Directive 5230.25. These 
drawings enable broader competition and hence lower prices to the 
US Government. Restricting this access will jeopardize many small 
business manufacturers' ability to survive. Has any attempt been 
made to query the Service repositories of technical data to 
determine how many requests are received each year and how many 
unlimited rights drawings are provided? This would quantify how 
many small businesses would potentially be affected by the 
proposed rule, i.e. the potential cost of the proposed rule to 
small business manufacturers and our industrial base. 

e. The system OEM already have many advantages over others 
(primarily their small business con^etitors and subcontractors) • 
These include: 

(1) receiving every request for parts or upgrades by virtue 
of being the System OEM. Others have to find the business 
and prove they can perform. 

(2) having more rights in technical data under the current 
rule than the government, which has paid completely or 
almost completely for the development. 

(3) being free to legally mislead potential customers in 
regard to rights in technical data to the detriment of their 
competition. Attached is a redacted copy of a letter 
recently sent by an OEM to a foreign army to eliminate the 
conpetition. Note that all technical data at issue was 
unlimited rights data, purchased from the US Army, for which 
a US Department of State export license had been issued. 
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Note also the care taken to be legally correct, but to still 
mislead the foreign country regarding the ability of the 
competition to perform. In coit^eting with the OEM, we are 
continually faced with proving that the System OEM does not 
own and cannot restrict our use of unlimited rights data 
provided by the Services* This case makes us wonder how 
many times we and other small businesses have lost foreign 
coR^etitions because of similar letters. 

f. The proposed rule places the small business conpetition in the 
position of having to go to its major competitor to obtain a 
license to use 6PR data for individual items contained in kits or 
systems when a few items have been identified as GPR by the OEM. 
The proposed requirement to provide the OEM notification of 
customers which have signed Use or Non-disclosure Agreements 
(227.403-7) gives the OEM further competitive advantage by being 
made aware of all requirements and the identity of other companies 
planning to bid on them. This is fraught with anti-competitive 
problems for the small business manufacturer. The OEM are 
oriented toward legal action and can well afford taking such 
action* The cost to defend against these actions, which are 
sometimes frivolous, can be ruinous to a small business. Right or 
wrong the fear of legal action can run off the con^etition, delay 
the outcome beyond the bid due date, or eliminate the small 
business from the competition because the customer becomes aware 
of the possible legal action and does not wish to be involved or 
delayed. This is the real world in which we operate. Giving the 
OEM more rights in technical data will worsen this already 
difficult situation for small businesses. 

g. Although the small business developers have aligned themselves 
with the OEM on the Committee, there is nothing in the proposed 
rule that iir^roves their ability to have the OEM exercise their 
claim for special rights on their item. The existing rule 
emphasizes the right of subcontractors and lower tier developers 
to exercise this claim to rights through the prime contractor. 
Unfortunately, small business developers are anxious to 
participate in big programs and are easily dissuaded from 
exercising this right with the system OEM. This is similar to the 
wide spread practice of the OEM informally letting their suppliers 
know their displeasure, and the possible business consequences of 
quoting to the system OEM's cozr^etition. 

Before closing, a review of the package sent to selected Committees of 
the House and Senate as required by PL 102-190, which included a copy of 
the Committee report, also deserves comment in several areas: 

a. Reference to small business manufacturers as ^"^replicators'' 
(page 12) or ^^companies that replicate parts'' (page 16) is 
degrading and is indicative of the disdain in which the Committee 
and OEM hold this essential element of the US industrial base, 
that in fact manufacture most parts used by the OEM and the 
government. 
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b. Although a minority report was submitted as required by PL 102- 
190^ inclusion of a thinly disguised rebuttal paper to the 
minority report signed by several members of the Committee 
(identified as Supplemental Comments) appears highly irregular for 
inclusion in the Committee's report. We support the thrust of the 
minority report, although we are not members of the Independent 
Defense Contractors Association. 

c. It appears clear from the report that the Services did not see 
the need for changes, but were overwhelmed by the majority or DoD 
pressure and agreed to the majority positions as long as they did 
not perceive any affect on the interest of their Service. 

d. The opinion of the Small Business Administration regarding the 
impact on small business manufacturers was largely ignored and the 
actions required by the Small Business Regulatory Flexibility Act, 
PL 96-54, to perform analyses was not performed. As these changes 
will heavily intact small businesses, input and comments from 
small businesses should also be solicited in a small business 
forum other than the Federal Register. It is clear that the 
majority of small businesses, who will be impacted the most, were 
unaware of the pending rule change and the establishment or 
existence of the Committee and its charter. 

We trust that these comments will be helpful in your review of this 
issue which FMS Corporation considers will have far reaching 
consequences on the US industrial base. 

If there are any questions on these comments, please contact the 
undersigned at (703)416-2577. 

Very truly yours, 

FMS Corporation 




John M. Manzo/-^ 
Vice President, 
Washington Operations 



JMM/mz 
enclosure 



May 20, 1994 




rm^rdnance uopartment 




Attn: Chief of Ordnance 

SubjGct: ^df/ehlcle Upgrade Program. Tender i 
The following information Is provided concerning drawings submitted for Tender No. 




is the 



owner 



^^^B Under the B'erne' Convention, to wfilcFTlBHPls a signator>-,'nmi<ing 
SlffiBHred on the drawings to protect or secure a copyright in those drawings. 
SjfSyoper permiesLon . copying of these drawings constitutes a copynght • 
Infringement In^ 



/has authorized 

associated with their response to the 
authorized any other company In 




to useflVdrawlngs 

upgrade Tender MBr. We have not 
0 use these drawings for the tender. 



Please let me know If you need any otlier Information concerning this matter. 



Very truly yours 




Program Manager 



Grey Associates 

1S41 School Road Hatfiald. PA. 



August 3, 1994 

Ms. AngelenaMoy, OUSD(A&T)/DDP 
Director Major Policy Initiatives 
1200 South Fern Street 
Arlington, VA. 22202-2808 



Dear Ms. Moy, 

Hie proposed acquisition changes recommended by the 807 Group and published in the 
Federal Register Monday June 20th, 1994 are disturbing both as atay^ayer and a women owned 
small business concern. It is our humble opinion that all the work that has been done by both 
industry and the government to date regarding cost savipgs and cost containment will be lost if the 
Pentagon adopts the 807 Groups recommendations. 

We fail to see ttie logic behind the reconmiendations made by the 807 Group in ttiat as 
taxpayers we pay for the development of a system wdiich becomes public property and then 
transfer the responsibility of the management of the system to the OEM v/ho will have the legal 
authority to charge tfie government \^atever they feel the mailcet will bear. 

To hi^light what the current system accomplishes through competition we are presenting 
arecent experience where the government had a requirementfor a specific jet engine part, up 
until now this item was procured as a sole source item. Hie OEM presented pricing which was 
approximately twenty-seven percent (27%) lower ttian his previous pricing and awards. The 
coQ9>etition for this item was furnished by the small business community v/ho had spent their own 
monies^ not the taxpayers, to qualify to manufacture diis item and have the opportunity to present a 
proposal. 

It is our opinion that if the 807 Groi^)s recommendations are adopted the results will be a 
monopoly by the OEMs', that will be reflected by inflated prices for parts and a conq)lete 
"lockout " of the raiall business community to bid competitively on all items controlled by the 



Re: Pentagon Acquisition Reform 
DARCase 91-312 



OEMs'. 



In closing we strongly urge you to reject the 807 Groiq)s recommendations 



Sincerely, 




Jean A. Grey 
President 



Michael W. Sales Senior Patent Counsel 




Subsidiary of GM Hughes Electronics 
Building C1 M/SA126 
Telephone: (310)568-7028 
Telefax: (310)568-7834 



August 19, 1994 



VIA TELECOPIER 



Attn: Ms. Angelena Moy, OUSD (A & T) / DDP 
Deputy Director Major Policy Initiatives 
Room CI 09 
1211 S. Fern St. 
Arlington, VA 22202-2808 

Re: DAR Case 91-312 

Dear Ms. Moy: 

Find enclosed the comments of Hughes Aircraft Company on the proposed rule 
respecting Rights In Technical Data and Computer Software. We believe the proposed 
rule has been fair in addressing a number of competing concerns. Our remaining 
concern is the need to clarify certain areas in the proposed regulations regarding 
copyright ownership, and simulation, so that there is no question that existing law and 
regulations are not being changed by the proposed rules. Other comments are 
basically housekeeping in nature. 

Although there are certainly aspects of the rule with which we could take issue, 
we have kept our comments to an absolute minimum so that our comments are taken 
as seriously as possible. 

We respect the tremendous effort which has gone into the proposed rules. We 
believe, with these few clarifications, the rules should provide a stable framework by 
which the contractor community and DoD can address these issues for years to come 
without the previous friction and uncertainty. 

I would be happy to discuss any of these issues over the phone or in person. 

We are providing a copy of these comments by FAX and the original separately 
by first class mail this date. 



Sincerely, 




Michael Wr Sales 
Corporate Patents and Licensing 



MWS:rarg 



cc: 



T. Snyder 
T. Winland 



Corporate Offices: 7200 Hughes Terrace 
PO Box 80028, Los Angeles CA 90080-0028 
(310) 568-7200 



Enclosure 



25T227.7OI3) "^"^ '° "'^Af'S 252 and 



General Comments 

^' f!!®" nnS^°?*'®r.f^' "^'''^y 227.403^ that rights in technical data 
for undeveloped items components and processes will be 
determined by the source of funds used to create the data This 

rLZ J-^ ^''''^T''® "^^^'^ "^^^^ 3 longstanding gap in the 

regulations and conforms the regulations to commercial practice This 
pohcy should be clearly stated to also apply to "undeveloped" software 

B. Existing DFARS Clauses 252.227-7034. 7038. and 7039 do not 

appear in the proposed rule. An express comment that these clauses 

wn!.M hf o ^ ^'^'■"S <^arried forward 

would be appreciated. 

Copyright Ownership hy Contractor 

Sll'^n«r« fl^^l''^?^^ copyrights In the existing 7013 
f^oMh! i ^ should be retained in the proposed rule. We recommend 
thf new 7n?."T ^If"^ P"^" - ^--^'ed fonvardTnto 
retitled to address copyrights across the board, not just 'Third party 

k n/mii • '^9^^^' ^^'^*'"9 ^°Py^'9ht "note" in para (e) (4) 

IS of m^o importance to contractors in that it clarifies that the Governr^ent's 
copyright license is for "reproduction" "by or for the U.S. Government and 
hereby defines "Government purposes" under e(1 ). The proposed r^ e 
wouW arguably omit these e (1) and e (4) limitations, and create the 
misleading impression in some minds that copyrighted data and software 
could be reproduced for the benefit of commercial parties or fSrefgn 

aar^emrnTlr "^^"^ *° ^® ^^'^ Since no 

agreement or concurrence in so major a change can be found anywhere in 

damaging to developer contractors who must increasingly depend on foreign 
markets and commercial application of defense products and sofSva?e to 
sustain their economic viability in the current declining domestic defense 

We thus believe that the proposed para (d) would jeopardize an important 
incentive to contractors who develope defense technology and increase 
piracy of data and software in foreign and commercial markets. We strongly 
urge that the present copyright language in para (e) be retained 



III. Definition of "Government Purpose" 



The new definition is too ambiguous. 

The proposed rule defines Government purpose as "any activity in v^^hich the 
United States is a party, including agreements, sales or transfers by the U.S. 
Government" (paraphrased). The current copyright clause (and patent 
clause at FAR 52.227-12) limit the U.S. Government's license to essentially a 
license "by or for" the U.S. Government, i.e. United States government 
purposes. We believe Government purposes should continue to be limited to 
contracts for the direct benefit of the U.S. Government. As in our previous 
comment, we believe that the proposed change is significant and would 
tremendously impact developers at a time when foreign and commercial 
markets are critical to their economic viability and when these contractors, so 
critical to our national security, are fighting for their economic lives. Also, 
why should a contractor be deprived of a competitive edge in the foreign and 
commercial market, even for unlimited rights data when the U.S. Government 
has a royalty free license for its own purposes. Again, the Committee 
comments carry no discussion on this expansion of the definition of 
"Government purpose" compared to the prior provisions. Accordingly, we 
believe it was not their intent to make such a fundamental change. We 
therefore strongly urge that the proposed rule be clarified to limit Government 
purposes to "contracts or agreements for which the U.S. Government is a 
party and the end beneficiary". 



IV. Definition of "Developed ". 

We believe the proposed rule should not continue to sidestep recognizing 
that "development" can be satisfied by computer simulation. Clearly, the 
proposed rule and the existing rule all recognize that "development" need not 
rise to the level of "actual reduction to practice". However, under current 
case law and as the attached legal opinion clearly demonstrates, there is no 
per se rule against simulation being a reduction to practice. We respectfully 
urge that the definition of "developed" be revised to indicate that a computer 
simulation will be considered developed when the item, component, or 
process, when working, conforms to the simulation except for "minor 
modifications". We believe this change would recognize the tremendous 
strides made in simulation and avoid undue friction and litigation based on 
basic unfairness and denial of commercial reality. 

We note that prior to having a working item, component or process, rights in 
relevant data will be determined based on source of funding (227.403-4). 



(End) 
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A PARTNERSHIP INCLUDING PROFESSIONAL COKPORATIONS 



300 South Grand Avenue, Suite 3000 
Los Angeles, California 90071 

Philip C. Swain 

To Call WrHer Direct: 213 680-8400 Facsimile. 

(213) 680-8412 2^3 626-0010 

April 14, 1994 

Via Facsimile 



Michael W. Sales, Esq. 

Senior Patent Counsel 

Corporate Patents & Licensing 

Hughes Aircraft Company 

7200 Hughes Terrace 

Post Office Box 80028 

Los Angeles, CA 90080-0028 



William C. Schubert 

Santa Barbara Research Center 

75 Coromar Drive 

Goleta, California 93117 



Re: Actual Reduction to Practice By Computer 
Simulation In Government Contracts 

Dear Mike and Bill: 

You have asked us whether a computer simulation of an 
invention can constitute an actual reduction to practice for the 
purposes of determining whether the invention is or is not a 
"Subject Invention" under FAR 27.303(a). 

The issue you have raised is a novel one which no court 
has directly decided. It is thus not possible to predict with 
certainty what a court would hold. However, properly instructed, 
a court should hold that a computer simulation can constitute an 
actual reduction to practice for the purposes of FAR 27.303(a) 
and FAR 522 . 227-12 (a) (6) , provided there are adequate indicia 
that the computer simulation reliably demonstrates the 
workability of the invention for its intended purpose. 



I. Background 

According to Federal Acquisition Regulation ("FAR") 
27.303(a)(1), all Government contracts must contain a "Patent 
Rights Clause" granting the Government a royalty-free license 
under patents for "Subject Inventions" developed in connection 
with the contract: 

The contractor may retain the right, title, and 
interests throughout the world to each subject 
invention. . . [but] the Federal Government shall have a 
non-exclusive, nontransferable, irrevocable, paid up 
license to practice or have practiced for on behalf of 
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the United States the subject invention throughout the 
world. 

FAR 52.227(b) . 

"Subject Invention" is defined in the regulations as 
"any invention of the contractor conceived or first actually 
reduced to practice in the performance of work under th[e] 
contract; . . . ." FAR 52.227-12 (a) (6) . 

You have posited the following hypothetical situation: 
Hughes simulates a novel and unobvious invention on a computer 
prior to the execution of a Government contract. The invention 
is actually built for the first time after the contract is 
executed. The invention, upon being built, works for its 
intended purpose as predicted by the computer simulation with 
only minor modification, if any. 

The issue is whether the computer simulation would 
constitute a first actual reduction to practice such that the 
invention is not a Subject Invention under the Patent Rights 
Clause. 

II « Discussion 

A. Actual Reduction To Practice In General 

The Federal Circuit has held, in the context of the 
Patent Rights Clause in Government contracts, that reduction to 
practice occurs "'when it is established that the invention will 
perform its intended function beyond a probability of failure,' 
so that whatever minor adjustments thereafter required may be 
considered mere perfecting modifications." Hazeltine Corp. v. 
United States , 820 F.2d 1190, 1196 (Fed. Cir. 1987) (quoting 
McDonnell Douglas Corp. v. United States , 670 F.2d 156, 161 (Ct. 
CI. 1982)). However, if subsequent changes are necessary that 
are of "critical importance to achieving the objectives of the 
invention," then reduction to practice has not been shown. 
Leesona Corp. v. United States , 530 F.2d 896, 910 (Ct. CI. 1976). 

The Federal Circuit imposes a "rule of reason" standard 
in the determination of whether an actual reduction to practice 
has occurred. Holmwood v. Suaavanam , 948 F.2d 1236, 1238 (Fed. 
Cir. 1991) . This rule requires the fact finder to "examine. 
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analyze, and evaluate reasonably all pertinent evidence" relating 
to an alleged actual reduction to practice. Id. at 1239. 

Testing of an invention under its actual intended 
operating conditions is not required. The Court of Claims has 
held that 

[i]n assessing the evidence bearing on a reduction to 
practice question, an impossibly high standard should 
not be exacted; rather, the practicalities of the 
situation must be assessed and a determination made as 
to whether, under the circumstances, the tests 
conducted were sufficiently comprehensive to 
demonstrate the workability of the device. 

Bendix Corp, v. United States . 600 F.2d 1364, 1370 (Ct. CI. 
1979). 

Thus, "tests performed outside the intended environment 
can be sufficient to show reduction to practice if the testing 
conditions are sufficiently similar to those of the intended 
environment . " DSL Dynamic Sciences, Ltd. v. Union S witch & 
signal. Inc. , 928 F.2d 1122, 1125 (Fed. Cir. 1991) (testing of 
railroad coupling for caboose adequately simulated by tests on 
freight car). See also , e.g. , Williams v. NASA , 463 F.2d 1391, 
1399 (CCPA 1972) (laboratory testing of invention intended for 
use in space adequately demonstrated workability of device for 
intended purpose) ; Eastern Rotocraft Corp. v. United States , 384 
F.2d 429, 431 (Ct. CI. 1967) (ground testing of cargo net 
intended for use in airplane adequately demonstrated workability 
of invention) . ^ 



^ The purpose of the actual reduction to practice 

requirement in the Patent Rights Clause is to provide the 
Government rights where it funded the development of the 
invention. McDonnell Douglas Corp. v. United States , 670 F.2d 
156, 163 (Ct. CI. 1982) ("One major aim of the Subject Invention 
provision is to protect the Government from having to pay for 
using an invention which it significantly helped to develop.") 
Generally, where the Government has borne the risk of 
demonstrating the invention's utility for its intended purpose, 
it is entitled to the right to practice the invention without 
compensation to the contractor. On the other hand, where the 

(continued. . . ) 
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B. Actual Reductipn To Practice By Computer Simulation 

1. Precedent Wherein The Issue Was Raised 

Properly interpreted, the foregoing authority 
establishes that if there are sufficient indicia that Hughes' 
computer simulation reliably demonstrates that the invention will 
work for its intended purpose "beyond a probability of failure," 
then a properly instructed court should hold that an actual 
reduction to practice occurred when the invention was simulated 
on computer • 

We have located only one case that has considered the 
issue of whether a computer simulation can be an actual reduction 
to practice. In McDonnell Douglas Corp, v. United States, 670 
F.2d 156, 161 (Ct. CI. 1982), the patented invention comprised a 
flight guidance logic system for an antitank missile. McDonnell 
had simulated the flight guidance system on computer prior to the 
execution of a contract with the Government. The missile was not 
actually built and flown until after the contract was in force. 

McDonnell argued that the patented invention was not a 
Subject Invention under the Patent Rights Clause because the 
computer simulation constituted an actual reduction to practice 
prior to the contract. The Court of Claims did not directly 
decide whether a computer simulation could ever constitute an 
actual reduction to practice under FAR 52.227-12 (a) (6) . Rather, 
the Court held, on the facts of the case before it, that no 
actual reduction to practice could have taken place prior to the 
contract because actual flight testing of the missile 
demonstrated "significant flaws" in the design of the flight 
guidance system. These flaws conclusively demonstrated that the 
computer simulation was inadequate to prove the workability of 
the invention for its intended purpose. Id. at 161. Thus, the 
Court stated that "[tjests which fail to simulate the varying and 



^ (••.continued) 
contractor has borne the risk of development, the contractor is 
generally entitled to compensation for use of the invention by 
the Government. Cf . Dowtv Decoto. Inc, v. Dept. of the Naw , 883 
F.2d 774, 778-79 (9th Cir. 1989) (item was "developed" by 
contractor when contractor took the risk of investing money to 
transform the invention from a speculative idea into a workable 
item) • 
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multiple conditions of the invention's intended environment will 
not serve to prove the operability, stability and reliability of 
the invention for practical use." I^. at 162, 

The trial division of the Court of Claims, in M<?poppell 
Douglas, did discuss without deciding whether a computer 
simulation could be considered an actual reduction to practice. 
In dicta, the Court stated that, "there is no valid basis for 
refusing to accept computer simulations as the full legal 
eouivalent of an actual reduction to practice." Mgponnell 
nmialas Corp. v. United States . 208 USPQ 728, 733 (Ct. CI. Tr. 
DiV. 1980) . The full Court of Claims did not comment on the 
trial division's statement in the course of its review. The 
statement does suggest that a court is likely to endorse the 
argument that a computer simulation could be considered an actual 
reduction to practice in appropriate circumstances. 

2. Application Of Precedent To Conputer Simulations 

The reasoning in the McDonnell Douglas cases (both the 
trial decision and appellate decision of the Court of Claims) , 
combined with the general legal principles discussed in part 
II. A, ante , indicates that a properly instructed court should 
hold that Hughes' computer simulations constitute an actual 
reduction to practice, provided there are adequate indicia that 
the computer simulation reliably demonstrates the workability of 
the invention for its intended purpose. However, because no 
court has directly addressed the issue, it can not be said with 
certainty that a court would so hold. 

One persuasive indicia of reliability is whether 
subsequent testing of a physical embodiment of the invention 
verifies the predictions made in the computer simulation that the 
invention will work for its intended purpose without 



2 In addition, a recent Federal Circuit case, S^wall Vr 

Walters . No. 93-1230, Slip Op. at 11 (Fed. Cir. Apr. 7, 1994), 
held that a successful computer simulation of an invention, whicn 
verified the operability of the inventor's postulates, supported 
a holding of a conception prior to the date of the simulation. 
The issue of whether the computer simulation supported an actual 
reduction to practice was not before the Court. However, the 
Court's reasoning may indicate some level of judicial acceptance 
of computer simulations as evidence on invention issues. 
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modifications of "critical importance to achieving the objectives 
of the invention." It is also important that the computer 
simulation mimic the varying and multiple conditions of the 
invention's intended environment. 

If the computer simulation mimics the invention's 
intended environment and subsequent physical testing verifies the 
simulation, then a properly instructed court should hold that the 
computer simulation constituted an actual reduction to practice 
of the invention. 

If subsequent modifications are necessary to make the 
invention work, the determination of whether a computer 
simulation is a reduction to practice will turn on whether these 
modifications are in the nature of "mere perfecting 
modifications." If the modifications are mere perfecting 
modifications, a properly instructed court should still hold that 
actual reduction to practice occurred during the computer 
simulation. 

On the other hand, if subsequent testing of a physical 
embodiment of the invention indicates that critical modifications 
must be made to the embodiment that had been computer simulated, 
then a court would likely hold that the computer simulation did 
not prove that the invention was workable for its intended 
purpose and therefore did not constitute an actual reduction to 
practice. 

In a close case, a court would probably entertain and 
consider expert testimony on the issue of whether any subsequent 
modifications were of "critical importance" or whether they were 
"mere perfecting modifications." 

C. The Physical Embodiment Requirement 

Language exists in some older cases that a court may 
interpret as holding that an actual physical embodiment of a 
device is a prerequisite for a holding of an actual reduction to 
practice. See, e.g. . Eastern Rotocraft Corp. v. United States, 
384 F.2d 429, 431 (Ct. CI. 1967) ("Reduction to practice occurs 
when the workability of an invention can be demonstrated. 
Workability means that a physical form of the invention has been 
constructed which functions.") However, if properly instructed, 
a court should not regard this authority as requiring a per se 
requirement that a physical embodiment must always be constructed 
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to show an actual reduction to practice for at least four 
reasons. 

First, in Eastern Rotocraft and other cases containing 
similar language, the courts were not presented with the facts 
posited here; i.e. . a computer simulation coupled with sufficient 
indicia that the simulation reliably demonstrates the workability 
of the invention for its intended purpose. While statements that 
go beyond the issues presented in prior cases may be respected, 
the Federal Circuit has stated that such statements do not 
control later decisions where the issue is actually presented to 
the court. Mallinckrodt, Inc. v. Medioa rt. Inc.. 976 F.2d 700, 
708 n. 8 (Fed. Cir. 1992). 

Second, later case law indicates that the Federal 
Circuit does not favor rigid, per se rules in the reduction to 
practice analysis. The Federal Circuit favors a "rule of reason" 
test, which requires the fact finder to "examine, analyze, and 
evaluate reasonably all pertinent evidence" relating to an 
alleged actual reduction to practice. Holmwood v, Suaavanam . 
supra . The Federal Circuit's adoption of a rule of reason test 
cautions against application of any per rules relating to 
actual reduction to practice. Moreover, the Court of Claims' 
prohibition in Bendix Corp. v. United States , supra, against an 
"impossibly high standard" in view of the "practicalities of the 
situation" suggests that a physical embodiment is not required in 
appropriate circumstances. 

Third, in McDonnell Douglas , wherein the issue of 
computer simulation was raised, the Court of Claims did not 
decide the case merely by reference to a per sg rule requiring a 
physical embodiment. The Court's analysis suggests that a 
computer simulation could be considered an actual reduction to 
practice as of the date of the simulation. See section II. B., 

snte. 

Fourth, as recognized by the Court of Claims Trial 
Division, technology has become increasingly reliant on computers 
to forecast, as well as verify, operations of highly 
sophisticated equipment. McDonnell Douglas . 208 USPQ at 733. 
The Court's recognition of this fact is even more true today than 
it was fourteen years ago when the Trial Division's opinion was 
issued. 
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Thus, a properly instructed court should not impose a 
rigid, per se requirement that a physical device be constructed 
as a prerequisite for a holding of an actual reduction to 
practice. 

III# Conolusion 

The hypothetical situation you have raised presents a 
legal issue of first impression. It is thus not possible to 
predict with certainty what a court would hold. 

However, in the hypothetical situation that you posed, 
wherein the physical embodiment of the invention works as the 
computer simulation predicted, and the computer simulation 
accurately simulated the environment of the invention, a properly 
instructed court should hold that an actual reduction to practice 
had taken place as of the date of the computer simulation. 

Please do not hesitate to call if you have any 
questions or comments. 

Very truly yours. 



KIRKLAND & ELLIS 
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Ms. Angelina Moy 
DUSD(A&T)/DDP 
1211 South Fern St. 
Arlington, VA 22202-2808 

Dear Ms. Moy, 

This letter is forwarded on behalf of the Integrated Dual-Use Commercial Companies 
(IDCC) providing comments on DFARS Case 92-DOlO, the proposed rule to amend the DoD 
Federal Acquisition Regulation Supplement (DFARS) subpart 227.4 "Rights in Technical Data" 
and the corresponding clause DFARS 252.227-701 3 . 

The IDCC is a consortium of large commercial companies. Its members are Alcoa, 
Coming, Cummins Engine, Dow Chemical, Dow Coming, DuPont, W.L. Gore and Associates, 
Hoechst Celanese, Honeywell and 3M. The IDCC believes that comprehensive changes are 
necessary in the acquisition process to allow the government and its prime contractors to 
purchase commercial products and services from commercial companies. The pending acquisition 
reform legislation is expected to address some of the barriers that currently inhibit commercial 
sales to the government Regulatory reform of data rights is also essential. As product and data 
developers, IDCC member companies invested approximately $4,7 billion in R&D in 1993. 
Products or processes developed through this investment must be protected. Applicable technical 
data must be restricted from release or disclosure to others, since the products, processes and data 
represent the "life blood" of a commercial company's ability to compete on the world market. 

The IDCC generally supports the positions taken by the Government - Industry Technical 
Data Committee in its report to the Secretary of Defense. Our comments on the policy issues that 
the committee identified as significant are as follows: 

a. Basis for Allocating Data Rights - IDCC members believe strongly that the data 
creator owns the data and should have the exclusive right to license others. 
Clearly, this is the case where the data was developed through private funding. 
Where the government has fully funded the product or process, the government 



c/o Coopers & Lybrand . 1530 Wilson Boulevard . Arlington, Virginia 22209 



should be able to receive data rights licenses that are needed consistent with its 
objectives. Where funding is mixed, appropriate licenses could be negotiated. 
However, it should be recognized that commercialization of products is served by 
allowing product or process creators to exclusively market technology created 
through private, government or a mix of funds. It should be recognized that 
commercial companies often invest substantial funds over many years to develop 
technology positions. This primary part of technology must be recognized. The 
position taken by the committee is acceptable if it is clear that government rights in 
data flow from a license granted by the data creator. 

b. Definition of "Developed" - IDCC does not believe the current definition in 
regulations, using the concepts of existence and workability, are consistent with 
modem design and development practices. Computer aided design and 
manufacturing techniques often eliminate the need to reduce designs to practice 
and construct physical demonstrations to prove workability. Therefore, we believe 
that the use of automated design techniques should be permitted to substitute for 
the existence test, where it can be determined that simulation provides reasonable 
assurance that the item can be built. 

c. Background Svstems/Engineering Svstems - The position taken by the committee 
whereby the expense definitions and treatment of indirect costs, which permit 
background and engineering systems to be considered items developed exclusively 
at private expense, is acceptable. Background systems, engineering systems and 
the intellectual property of commercial developers must be protected in order to 
encourage the availability of resultant products or services to the government. 

d. Expense definitions and indirect costs . - The existing criterion of "Required for 
performance", which allows the government to claim unlimited rights in data for 
products developed at private expense with concurrent performance occurring 
under a government contract, is inconsistent with other statutory and regulatory 
requirements and is not acceptable. In addition, the current criterion allows the 
government similarly to claim unlimited rights where private funds were used by a 
subcontractor to develop a product that was necessary in performance of a 
contract or subcontract. The documented committee discussion on this issue was 
on the mark, where it was concluded and recommended that this " required for 
performance" criterion should be eliminated as the basis for the government 
claiming unlimited rights. The committee position where all non-government 
funds are considered private expense is clear and appropriate. Where mixed private 
and government fiinding is involved, the IDCC agrees that the DFARS clause 
252.227-7013, "Rights in Technical Data and Computer Software" should be 
updated to reflect the concept of mixed funding. 

With regard to the treatment of indirect expenses, IDCC strongly believes that all 
indirect expenses represent the allocation of private funds and should be 
considered private expenses. The Cost Accounting Standards preclude 



inconsistent cost charging. The committee position in the work product 
advocating that costs allocated to indirect cost pools should be considered private 
expenses is appropriate. 

Data Rights under Mixed Funding Situations - 10 USC 2320 requires the 
government and its contractors to negotiate rights in data developed at mixed 
expense. The experience of member companies is that too often government 
contracting officers demand unlimited rights in these situations. While the issue 
gets resolved, it often takes months of discussioiis and negotiations. The 
government contracting officer's position of demanding unlimited rights and 
refusing to accept a license is inconsistent with statute and leads to the lack of 
confidence that a commercial supplier's rights will be protected firom use by others. 

The committee work product recommendation for adoption of government 
purpose rights for a nominal 5 year period commencing with the award of a 
contract to the data developer is acceptable conceptually, as long as provision is 
also made for negotiation of other than a 5 year baseline where appropriate. The 
purpose is to protect the rights of the product, process and data developer in its 
pursuit of commercialization. It must be recognized that the process of 
commercialization cannot be tied to a 5 year period but must reflect the specific 
circumstances associated \\dth the contract, subcontract and product. In many 
cases the committee position for a 5 year period will not be appropriate and this 
should be recognized up fi-ont. We would also suggest for consideration changing 
the start date fi-om contract award to contract completion. 

Commercial Items - IDCC members have very serious concerns with the 
provisions of 10 USC 2320 that permit the government to use or disclose form, fit 
or fiinction data for commercial items. The disclosure of commercial data can 
impact a company's commercial business. It is strongly recommended that the 
existing DFARS 211 technical data requirements be replaced with a policy 
requiring the negotiation of specific license rights in conjunction with commercial 
items and that the policy prohibit the release of any commercial product data 
without the developer's concurrence. Normally, the government should not seek 
data beyond that which is customarily provided to commercial customers. 

Separate Treatment for Computer Software - The committee's work product, 
which proposes to separate computer software and computer software 
documentation fi-om technical data requirements and further distinguishes between 
commercial and non-commercial software provides a reasonable approach to 
protect the interests of commercial companies. 

Copvright Considerations - IDCC members do not believe the committee work 
product position combining the copyright and data rights licenses will necessarily 
clarify current regulations. Since the rights intended to be conveyed by data rights 



and copyrights licenses are frequently not the same, it is recommended that the 
rights be separately identified in appropriate regulations. 



Marking Requirements - IDCC members strongly oppose the "mark or lose" 
provisions contained in current regulations. The inadvertent absence of a marking 
should not change the reasons for which data was provided, such as government 
purpose rights. Continuation of these requirements places a burden on industry, 
especially commercial companies, to ensure that every piece of data is 
appropriately marked. Where commercial companies have provided data on 
commercial products, it is strongly recommended that controls be established to 
consuh with the data creator prior to the release of data that is not marked to 
preclude inadvertent release. 

Contractors as Technical Data Repositories - IDCC member companies support 
the committee work products approach whereby the government m^ntains data 
repositories but allows the establishment of contractor data repositories when 
consistent with defense agency procedures. One of the circumstances in which 
commercial data repositories should be considered is for commercial products or 
processes, whereby the data developer would be the data repository and paid for 
performing the service. 



The IDCC position on computer software is consistent with the position on each data 
rights issue discussed above. 

The Government - Industry Technical Data Committee recommendations as discussed in 
its report, will provide significant improvement to current regulations on data rights. However, it 
is also important that efforts be made to provide training to government technical, program and 
contracting personnel with regard to data rights. As commercial firms, IDCC members often face 
demands for unlimited rights, without the requester being able to articulate why the government 
needs those rights. In the interest of promoting the use of conmiercial products, government 
personnel should request only those rights which are needed. These rights must be obtained 
through appropriate licenses. The regulations should clearly provide this guidance to contracting 
officers. 

We thank you for the opportunity to comment on the Government - Industry Technical 
Data Conmiittee report. 




Frank Abbott 
Chairman 
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Deputy Director Major Policy Initiatives 

1200 S. Fern St. 

Arlington, Va. 22202-2808 

Attn: Ms. Angelena Moy, OUSD (A<S:T)/DDP 

Reference:DOD Proposed Rules, Rights in Technical Data; DAR Case 91-312. 

The Independent Defense Contractors Association represents the 
interests of many small companies that must rely on Government- 
provided technical data in order to manufacture spare parts for the 
Department of Defense. In our opinion, the proposed language that will 
govern how technical data will be acquired by the Government and made 
available to "non-developers" will effectively deny our members the 
opportunity to continue to do business with the Government. It is no 
secret that the Original Equipment Manufacturers have a concerted agenda 
to re-capture the spare parts market in light of the down-sizing of major 
weapon systems programs. For the past three years, we have observed 
several initiatives on the part of OEMs to influence legislation and 
regulation that would make it more difficult for DOD to maintain a 
competitive environment for spare parts. Proposed data rights changes 
are merely one of several priorities which, if enacted, will become a 
welcome reality for them. 

The areas of the proposed language that we find particularly 
objectionable are discussed below. 

Under DFARS 227.403, "Noncommercial items or processes", and the 
clause at DFARS 252.7013, "Rights in Technical Data - Noncommercial 
Items", DOD would continue to be entitled to unlimited rights in data 
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developed entirely at Government expense. DOD would, however, no 
longer be entitled to unlimited rights in data required for the performance 
of a Government contract. Moreover, DOD's technical data rights would turn 
in large part upon whether development is charged to DOD as a direct or 
indirect cost - a potential source of significant abuse. For example, let's 
address the potential impact of the Section 807 committee proposal to 
treat development charged to the Government as an indirect expense to be 
paid for at "private expense". By deeming development paid for with 
Government funds as being "private expense", DOD would sanction the use 
of creative accounting to eliminate competition. Data rights would be 
determined based upon whether development is charged to DOD as a direct 
or indirect charge, rather than whether it is paid for by DOD. This is of 
great concern because: 

- most engineering development expenses can be charged indirect; 

- design engineering may be chargeable indirect; 

- accounting systems can be structured to eliminate competition; and 

- DOD underestimates the OEMs desire to regain the spare parts 
market. 

The easiest way for an OEM to assure itself of noncompetitive awards 
would be to charge development expenses such as manufacturing 
production and engineering expense (MP&E) to the taxpayer as an indirect 
cost. After all, M P & E is recognized in the form for CASB disclosure 
statements as an indirect cost, and most OEMs' already charge MP&E 
indirect. The potential for abuse is apparent when one remembers that 
most drawings provided by DOD for purposes of competing for aircraft 
spare parts require additional information to comply with OEM 
manufacturing processes. Examples of these OEM manufacturing processes 
are nondestructive inspection, heat treating, welding, etc. It is extremely 
difficult and in many cases impossible to obtain source approval from the 
military without the OEM manufacturing processes and the right to use 
them. 

. The OEM manufacturing processes referenced on drawings for military 
parts are the same as those used for commercial aircraft. Therefore, it 
would appear that either they may have been or could be : 



- developed with M P & E, charged to the Government as an indirect 
expense, or; 

developed at private expense , although development was required for 
the performance of a Government contract. 

In either case the proposed revisions would deprive sources - other 
than the OEM - of essential data needed to compete. Even companies that 
manufactured the part for the OEM would be out of luck. If they had OEM 
manufacturing process data they could be precluded by limited rights 
legends from using it for direct Government work. The role of 
manufacturing processes in creating competition is significant. 

The loophole could be used to preclude competition not only for parts 
for new weapon systems, but also for parts that have been competitively 
purchased for many years. OEMs manufacturing processes are constantly 
undergoing revision. An insignificant revision charged as indirect expense 
would result in a missing link that prevents alternate sources from 
competing. Under the proposed revision. OEM's could comer the market by 
charging minor revisions to the Government as indirect expenses. DOD 
would not obtain unlimited data rights even if the development reflected 
in the revision was required for performance of a Government contract. 

Moreover, even though only a portion of development is claimed to 
have been at private expense, the Government would automatically have 
only Government Purpose Rights (GPR) in the data for five years (see 
DFARS 227.403.5(b) as opposed to unlimited rights unless otherwise 
negotiated under existing regulations. Under the proposed regulations, an 
OEM would be able to limit DOD to GPR data by paying for (or charging as 
an indirect cost) an insignificant portion of development while the DOD 
funds the rest. Although a competitor could use GPR data to compete for 
DOD contracts, it could not use it to compete for commercial or direct 
foreign government sales (see recommended DFARS 252.7013)1)(11), (12). 
Competition on DOD procurements would also be limited under the 
Committee's recommended changes because there is no mechanism in 
place or provided for to permit potential competitors timely access to GPR 
data. Specifically, in order to compete, alternate sources need access to 
pertinent technical data before a solicitation is issued to obtain necessary 



source approvals and to submit a timely bid or proposal. The absence of 
competition will increase costs to commercial and foreign government 
buyers. Since many direct foreign government sales are funded with U.S. 
grant or aid funds, the Committee's recommendations would 
correspondingly increase costs to the U.S. taxpayer. 

In summary, while we have objections to many of the proposed 
changes, we are most concened about the language that permits the 
treatment of indirect costs as a private expense. Our recommendation is 
that the existing language of the 1988 interim regulation be allowed to 
govern how costs (whether direct or indirect) affect the question of data 
rights. 
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Deputy Director Mejor Policy Initif»tives 
1200 S.Fern St. 
A-rlin/5;ton,Vft. 22?0?-?8o8 

ATTI^J: Ks.Anprelenf^ >5oy OnSD(A&T)DDP 



Subject: Procurement Reform DAR Cese 91-31? 
Dear Mr. Chairman: 




Conr^ress is reviewing reform measures S.15B7,H.R.??38, H.R, 3586 JI.R J??6? 
and H.R. ^328. While we agree that the procurement system is comnley, 
it took many years to accomplish the many good features and opportunities 
for small business, women-owned business and minority firms. 



1. A critical component of procurement reform increases the small inrchrres 
value from ^25000. 00 to $100,000.00. Small firms will be hurt if thesr 
purchases are not adenuately publici7ed in the Commerce Business Dpily or 
the electronic eauivalent. If it is not adenuately publici7ed,small firms would 
be precluded from bidding;; this reduced competition would raise the r.overnraents 
procurement costs. 

2. Maintaining the small business smaller purchase reserve for purchases less thpn 
$2500.00 is the bread and butter of many smaller operations. While we an:ree bh^t 
the paperwork should be minimal, this reserve is ver:,r necessary because these firms 
are often not able to compete for larger federal acnuisitions. 

The requirement for detailed reporting for any purchase of $10,000.00 or more 
is necessary to measure the recults of increasinfi; the threshold. 

The linking of the small tilaims procedures to the simplified acnuisitlon 
threshold from $10,000.00 to $100,000.00 would allow a more efficient wocess. 

The Defense Acquisition Pilot Program and the proposed waivers include f^ll minatin.q; 
small business set-asides, purchase reserves, and, small disadvftntpp:ed businpss 

•subcontracting. We oppose these proposals, as they not only eliminatp pperlfic 
opportunities for small business, but, add to the convenience of estpblished close 
relationships in the administration, waivers of statutes should not be undertaken 
so casually, and, we oppose blanket authority given to the Administrator of OFPP. 
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6. V7e oppose the allowing of individual f»gencies to establish their own 
market place acceptance definition. This criteria should be in tune with 
small business, and, not set standards that are out of reach of m^ny 

small finns. The COC program is a very successful ftovernment initi^^tivp th«t 
has helped mpny small firms. It would not be productive to allow develonment 
of procedures that would cancel the intended purpose of the COC nrop;ram. 

7. The development of; technical data information, and, whether the development cost 
was charged and paid for by the DOD as a direct or indirect charp:e, should 

be determined available for competitive purposes, in the interest of smpll 
business and greater competition and reduced government costs. A careful 
analysis of the impact on small manufacturers must be made. 

VJhile reform efforts to simplify the procurement rjrocess are endorsed, 
we feel it must not be carried on the shoulders of small business. 



Very truly ?/ours. 



AM:lc 



/ 
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Ms. Angelena Moy 
OUSD (A&T)/DDP 

Deputy Director/Major Policy Initiatives 
1200 South Fern Street 
Arlington, Va. 22202-2808 

Re: DAR Case 91-312 




Dear Ms. Moy: 



Enclosed are comments concerning the above-referenced amendments to the 
Defense Federal Acquisition Regulation Supplement (Rights in Technical Data). 
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. PROVIDING COMPUTER SOFTWARE AND DOCUMENTATION 
TO FOREIGN PARTIES AND INTERNATIONAL ORGANIZATIONS 

The proposed amendments to the Defense Federal 
Acquisition Regulation Supplement (Rights in Technical Data) 
grant the government "government purpose rights" in computer 
software developed with mixed funding. 

"Government purpose rights" entitle the government to 
release or disclose computer software and documentation outside 
the government and to authorize persons to whom release or 
disclosure has been made "to use, modify, reproduce, release, 
perform, display, or disclose the software or documentation for 
United States government purposes ." 252 • 227-7014 (a) (11) [Emphasis 
supplied, ] 

The term "government purpose", however, is defined as 
"any activity in which the United States Government is a party, 
including cooperative agreements with international or 
multinational defense organizations or sales or transfers by the 
United States Government to foreign governments or international 
organizations . " 252 . 227-7014 (a) (10) [Emphasis supplied.] 

The proposed rule also expressly provides that, subject 
to Federal export controls and other national security laws and 
regulations, the Department of Defense may release or disclose 
computer software or documentation in which it has obtained 
"unlimited rights" to foreign governments, foreign contractors, 
and international organizations. Where the government has 
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obtained software "for which restrictions on use, release, or 
disclosure have been asserted" release and disclosure in 
connection with foreign contracts is still permitted, but only if 
the intended recipient has agreed to be bound by U.S. government 
regulations governing the use, release, or disclosure of 
restricted data. 227.503-16. 

There are no other stated conditions on transfers to 
foreign buyers. For example, there is no express requirement 
that the government consider the impact of the transfer on the 
domestic defense industrial base, nor is there any express 
requirement that the government charge foreign users for access 
to licensed software. 

Therefore, whether software and documentation is 
obtained with "government purpose rights" or "unlimited rights," 
the U. S. government may assert the right to transfer it directly 
to foreign governments or to others for the use of foreign 
governments without charge and without regard to its impact 
on the industrial base. 

Two concerns are raised by the possible assertion of 
such rights under these provisions. 

First, software and documentation obtained with 
"government purpose" rights purchased at U.S. taxpayer expense 
for performance of U.S. government contracts should be limited 
to uses by and for the United States government, not foreign 
governments or foreign corporations. 
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The justification for "government purpose" rights is to 
facilitate the use of software and documentation by and within 
the government, and to promote competition in U. S. government 
procurements not to subsidize procurements by foreign 
governments or foreign corporations. 

Second, the possible exercise of "government purpose 
rights" and "unlimited rights" to allow the use of government - 
acquired software and documentation in support of contracts with 
foreign governments or foreign corporations not only subsidizes 
foreign buyers at the expense of the United States taxpayer, but 
also deprives the software developer of valuable markets. By 
turning costly software into a "free good," the government 
destroys its value to the developer and discourages developers 
from competing for U.S. government contracts. 

Any use of this provision to confer a free benefit on 
foreign buyers, at the expense of U.S. developers who could 
otherwise sell such software in foreign markets, undermines U.S. 
export policies and further contributes to our balance of trade 
deficit. The risk of improper subsidies to foreign buyers and 
the risk of lost export sales are particularly severe concerns 
because the proposed rule would convert "government purpose" 
rights into "unlimited rights" after five years. Such a 
conversion may encourage the government to assert this authority 
in support of commercial contracts with no colorable claim to a 
"government purpose." 
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The import of this provision was succinctly explained 

in "supplemental views" submitted by a group of industry members 

to the 807 report: 

The government, after expiration [of the 
government purpose rights] receives unlimited rights in 
the technical data[,] thereby making that data 
available on a world wide basis. The government 
members of the committee presented a number of 
justifications for this expiration, significant among 
them being the argument that it was an intolerable 
burden to maintain the security required on government 
purpose rights for an indefinite period. In addition, 
the expiration was included to give the spare parts 
replicators greater opportunity to sell spare parts 
directly to foreign governments. We believe that these 
reasons are insufficient to justify an automatic 
expiration of rights. The period should at least be 
extended or, preferably, made indefinite to encourage 
commercialization and provide support for U.S. 
industry. 807 Report, Supplemental Views of Certain 
Industry Members, at 4. [Emphasis supplied.] 

If the Defense Department is determined to claim 
authority to transfer software and documentation to or for the 
benefit of foreign governments, the exercise of this power should 
be constrained. At a minimum, the government should charge 
foreign users the market value of the software and documentation 
it proposes to transfer. In addition, the Department of Defense 
should be required to consult with the Department of Commerce 
before authorizing any such transfer, in order to assess the 
impact of the transfer on the defense industrial base, U.S. 
balance of payments, and U.S. trade policy. 

Although the government could, on its own initiative, 
refrain from asserting the right to give away software and 



documentation in support of foreign contracts, amendment of the 
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rule would provide firm guidance to agencies and contractors 
alike. In either event, in the implementation of these rules, 
the use of government -held licenses to subsidize foreign 
government purchases is a waste of limited and valuable 
resources, and contrary to sound trade policies. 
Therefore : 

(A) the exercise of "government purposes" licenses 
should be limited to uses by and for the Phi ted States 
government; 

(B) the transfer of software and software 
documentation by the U.S. government at less than fair market 
value to or in support of a contract with a foreign buyer should 
be prohibited unless the Agency head states that the transfer is 
necessary to the national security interests of the United 
States, with a presumption against such a finding in any case in 
which the copyright holder is willing to contract with the 
foreign buyer for purchase of the software and documentation at 
fair market value; and 

(C) consultation with the Department of Commerce 
should be required before authorizing any transfer of software or 
software documentation at less than fair market value, if the 
transfer is to or in support of a contract with a foreign buyer 
in order that the DOC might assess the impact of the proposed 
transfer on the defense industrial base and U.S. trade policies. 
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Deputy Director 

Major Policy Initiatives 

PDUSD (A&T) DP 

Attn: Ms. Angelina Moy 

121 1 Fern Street, Room C-109 

Arlington, VA 22202-2808 

Phone: 703-604-5386 





Re: DAR Care 91-312 

DFARS Rights in Technical Data 
Comments on Proposed Rules of 6/20/94 

Dear Ms. Moy: 

Reference is made to the DFARS rules on rights in technical data that were proposed in 
the Federal Register of June 20, 1994. As prime contractor and subcontractor, M/A-COM, Inc., 
and its subsidiaries ("M/A-COM") have supplied technical data and computer software to the 
U.S. Department of Defense ("DoD"). M/A-COM is a leading supplier to the wireless 
telecommunications, surveillance, and defense-related industries of radio frequency, microwave, 
and millimeter wave semiconductors and components. Currently, one third of M/A-COM*s 
business is for DoD applications. M/A-COM has several comments on the proposed rules. The 
first two are the most important to us, but we feel strongly about all of them. Our comments are 
as follows: 

1 , We strongly urge that a single set of data rights clauses be adopted for use by the 
DoD and the non-DoD agencies of the US Government. M/A-COM is a medium-sized 
Government contractor. We had total sales of $340 million in fiscal year 1993, of which between 
43% and 50% were direct or indirect sales to the Government. It is disproportionately expensive 
for a company of our size when compared to larger Government suppliers to have to set up, staff, 
and implement procedures under two sets of extremely detailed data rights clauses. The penalty if 
we don't is the potential loss of our data rights to the Government. Whether we do or don't, we 
are at a very significant disadvantage compared to the many larger Government suppliers. 

2. We strongly recommend that the complex restrictive marking requirements of 
proposed rules 252.227-701 3(f) and 252.227-7014(f) be deleted and that a single legend be used 
whenever the Government has less than unlimited rights. The proposed rules have no less than six 
different legends to use, depending on which of the following rights are granted: (1) government 
purpose rights in technical data, (2) limited rights in technical data, (3) special license rights in 



technical data, (4) government purpose rights in computer software, (5) limited rights m computer 
software, or (6) special license rights in computer software. Moreover, the appropriate legend 
must appear (a) on the container or transmittal letter and (b) on every page where the restncted 
data appears, and the restricted technical data on each page must be specifically identified by 
circling, underscoring, or noting. There may be more than one type of rights on a given page, 
requiring two legends and additional specific identification on each such page. This is absurdly 
complex and burdensome, especially for medium-sized contractors such as M/A-COM. If we fail 
to comply, the penalty is potential loss of our data rights. Just as under comment no. 1, whether 
we comply, at disproportionate cost, or we don't, we are put at a very significant disadvantage 
compared to larger suppliers. 

We have three specific recommendations. First, no specific identification by circling, 
underscoring, noting, etc., should be required. Second, the legend should only be required on the 
first page of the technical data or computer software. Third, there should be only a smgle legend 
to be used, no matter what data rights Oess than unlimited) are granted to the Government. A 
suggested legend is as follows: 

RESTRICTED GOVERNMENT DATA RIGHTS 
Contract No. : . 



Contractor Name 

Contractor Address 



The Government's rights to use, modify, reproduce, release, perform, display, or 
disclose technical data and/or computer software contained herein, or to permit 
others to do so, are restricted by the above contract. Any person, other than the 
Government, who has been provided access to all or any part hereof must 
promptly notify the above contractor. Any reproduction permitted under the 
contract of all or any portion hereof must also reproduce this legend. 

This approach is sufficient in most commercial contexts and should be sufficient in 
Government contracting. It puts a potential user on notice and provides him/her with the 
contractor's name and address so that he/she can inquire about the restrictions. Moreover, even 
within the proposed rules themselves, such inquiry notice is contemplated by special license nghts 
legends. 

3 . As to identification and assertion of data rights in proposed rules 252.227- 
7013(e)(2) and 252.227-701 7(c), it should be enough for the contractor to identify the technical 
data in which the data rights are asserted. The contractor should not also be required to identify 
the associated item, component or process. The contracting officer could ask for this information 
on specific technical data if desired, but in most cases this additional level of detaU is unnecessary. 

4. Proposed rules 252.227-70 16(c) and (d) effectively give the Government, 
subsequent to contract award, unlimited rights in data contained in proposals, unless the offeror 
imposes restrictions. This is backwards. The general rule should be that the Government has no 
rights other than to evaluate the data unless otherwise provided in the contract, if awarded. This 
is the present rule and it ought not to change. 



5. The proposed rules that prescribe the use of certain proposed contract clauses 
seem to contemplate that, in a given contract, there will be either (a) commercial technical data 
(or commercial software) or (b) non-commercial technical data (or non-commercial software). 
(See, e.g., 227.406(a) prescribing 252.227-7013, 227.503-6(a)(l) prescribing 252.227-7014, and 
227.402-3 prescribing 252.227-7015.) This may not be the case. A single contract may cover 
both. Accordingly, insertions must be made in the prescribed contract clauses to make clear 
whether commercial or non-commercial data is concerned. For example, "pertaining to non- 
commercial items, components, or processes" should be inserted in the first sentence of 252.227- 
7013(a)(14) after the word "information" or at the end of the sentence; and "pertaining to 
commercial items, components, or processes" should be inserted in the first sentence of 252.227- 
7015(a)(5) after the word "information" or at the end of the sentence. 

6. As to data in which the Government is initially granted government purpose rights, 
proposed rules 252.227.7013(b)(2) and 252.227-70 14(b)(2) provide that the Government shall 
have unlimited rights after five years, unless otherwise agreed. The present rule does not specify a 
default period after which the rights become unlimited. The present approach should be retained 
or a much longer default period provided, e.g., fifteen (15) years, which approximates the 17-year 
period of patent protection. Many, if not most technologies have a life of significantly more than 
five years. 

7. We recommend that following badly needed clarifying sentence be added to the 
"relation to patents" provisions (e.g., proposed rules 252.227-7013(b)(2) and 252.227- 
7014(b)(2)): 



To the extent that any patent rights clause contained in this contract such as 
52.227-1 1, 52-227-12, or 52-227-13 applies to any invention described or 
contained in any technical data or computer software or computer software 
documentation, the patent rights clause shall apply and this clause clause shall not 
apply. 



We thank you for your consideration of these comments. If time permits, a specific 
response would be appreciated. • 




Sincerel 



Assistant General Counsel & 
Intellectual Property Coordinator 



cc: 



Kermit Birchfield 
Bob Fucile 
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Management Consulting 



2367 Brittany Lane 

QA 30062-5783 




Office 404-642-6685 
Fax 404-642-0599 
Home 404-552-9343 




Robert C. Spreng 



August 15, 1994 

Ms. Angelina Moy 
DUSD(A&T)/DDP 
1211 South Fem St. 
Arlington, VA 22202-2808 

Dear Ms. Moy, 

This letter is to provide comments on DFARS case 92-DOlO. I am an independent consultant 
working with commercial firms to enable them to accept govenmient business without segregation of 
activities. I am primarily involved with large commercial firms and specifically a group called IDCC 
(Integrated Dual-use Commercial Companies). The IDCC Chairman will separately submit comments 
regarding the 807 panel recommendations. The material that follows supports the fact that ttxe proposed 
changes are needed if the government is to tap the vast technological resources that exist in commercial 
firms. This information was developed in doing research for an article that I am writing on commercial 
firms doing R&D with the government. 

Considering the leaders in each of the 37 industry groups fi"om the 1994 Business Week R&D 
Scoreboard, 95% of the firms that invest the greatest percentage of their sales in R&D do $2 miUion or 
less in RDT&E with DOD. The two exceptions are 3M and Zenith. 

68 % of the firms that invested the most doUars in R&D in each of the 37 industry groups had 
less than $2 million in DOD RDT&E awards. These 37 firms invested more than $30 BiUion in R&D in 
1993. After eliminating the firms that invested more than $800 miUion (Boeing, GM, IBM, GE, 3M, 
Motorola, Xerox, Intel, and AT&T - all firms that can segregate government R&D) those avoiding 
DOD R&D contracts increases to 87 percent. 

91% of the Fortune 500 Industrials had less than $2 milhon in RDT&E DOD awards. Why? 

One of the major reasons that commercial firms are reluctant to do R&D with the goveroment is 
the fear of losing or tainting intellectual property that has been developed to provide the future of the 
firm. 

The sources of the above information are the 1994 Business Week R&D Scoreboard, The 1994 
Fortune 500 Industrials, and the BNA pubUcation titled 500 Contractors Receiving the Largest Dollar 
Volume of Prime Contracts Awards For Research, Development, Test, and Evaluation, Fiscal 1992. I 
will be updating the above material and completing the article as soon as I receive the data for RDT&E 
for fiscal 1993. 

HopeMly this information is helpfiil. 






MOTOROLA 



August 9, 1994 



Department of Defense 

Deputy Director Major Policy Initiatives 

ATTN: Ms. Angelena Moy, OUSDA (A&T)/DDP 

121 1 Fern Street, Room C-109 

ArUngton, VA 22202-2808 

Dear Ms. Moy: 

Reference Federal Register 20 June, 1994 (59 FR 31584) which requested public comments on 
proposed changes to the Defense Federal Acquisition Regulations Supplement regarding Rights in 
Technical Data. Motorola appreciates the opportunity to provide the attached comments and 
recommendations for your consideration in developing a final rule. 

Very truly yours, 





Motorola Inc., Government and Systems Technology Group 
8201 E. McDowell Rd.. P.O. Box 1417, Scottsdale, AZ 85252 



Augusts, 1994 



nommflnts Regarding Prop osed DFAR Rules on intellectual Property Rights 



The Intellectual Property Department of Motorola's Government Systems & 
Technology Group (GSTG) has reviewed the Department of Defense proposed rule regarding 
rights in technical data and computer software as published in the Federal Register, Vol. 59, 
No. 1 1 7, June 20, 1 994. In response to the proposed rule changes Motorola GSTG has the 
following overall comments: 

1 . On April 6, 1 994, the proposed regulations were fonwarded to the 
Senate Armed Services Committee from Deputy Secretary of Defense John 
Deutch as a report containing the recommendations of the § 807 Govemment- 
Industry Technical Data Committee. In the fonwarding letter, Mr. Deutch remarks 
that the recommendations satisfy an important goal in that they "do not affect the 
ability of any contractor, inciuding spare parts repiicators, to use data 
developed partiaily or totaliy with government funds to compete for U.S. 
Government contracts or subcontracts." 

As a first comment, note that such a goal is achievable without 
granting unlimited rights to the U.S. Government. 

The Government itself has no need for rights beyond GPLR, and 
GPLR treatment is consistent with the general royalty-free patent license for 
Government purposes which the Government receives in patentable 
Intellectual property under FAR 52.227-1 2(JUN 1989). 

Unlimited rights, which allow for non-Governmental uses, should be 
beyond the regulatory interest and scope of the proposed rule. 

Even if unlimited rights are granted to ostensibly benefit the spare / repair 
parts contractors and subcontractors, the granting of unlimited rights to the 
Government has an extreme adverse effect on businesses that are data and 
software creators (including small businesses). The adverse effect can be so 
severe as to cause some businesses to refuse altogether to deal with the 
Government, 

A significant substantive change to stimulate business and to 
Improve the quality and innovativeness of the technology available to the 
Government would be to eliminate unlimited rights in computer software 
and technical data and to implement a rule providing only for limited or 
restricted rights and GPLR. 
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2. The proposed regulations address previous omissions in the 
treatment of computer software (including tlie availability of GPLR, the 
opportunity to segregate restricted rights code from unlimited rights code, and the 
validation process regarding disputes in the marking of code) which is appropriate. 

However, the proposed ruie addresses those deficiencies by creating 
a completely separate set of provisions dealing specifically with the rights 
In computer software. 

Because there is significant overlap between rights in technical data 
and rights in computer software, however, the creation of a completely new 
section unnecessarily complicates the regulation by making It excessively 
long and redundant. 

The same objective of complete coverage of rights in computer software 
could have been accomplished more efficiently by making additions only to the 
extent rights in computer software differ or require additional definitions. By 
determining rights in computer software using the same definitions and rules as for 
technical data (to the maximum extent possible), and clearly pointing out where 
the treatment of computer software differs from the treatment of technical data, the 
user would have explicit clarification as to distinctions in treatment. As the draft 
rule is proposed, such distinctions are discernible only by detailed study and 
comparison of the technical data and computer software sections. 

3. The following are viewed as potentially negative changes In the 
proposed rule: 

a. the proposed rule states that private expense includes costs 
not allocated to a Government contract; there would appear to be potential 
ambiguity in cost accounting which might cause a problem-also, this language 
may invite contractors to selectively charge important developments to other than 
Government contracts in a sub-optimum manner in order to protect key 
technology; 

b. the data developer is obliged to identify and list data at the 
outset of the contract on which it will place restrictions on use, release, or 
disclosure; the developer can enlarge the listing during performance of the 
contract only (i) based on new information, or (ii) to correct inadvertent omissions 
which would not materially affected the source selection decision. 

These proposed changes are significantly more burdensome and onerous 
than the current rule which allows the contractor to protect items, components, 
processes, or code different from that proposed at contract award if the developer 
gives notice before committing to the use of such items, components, processes, 
or code. 
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4. Notwithstanding ttie above, the following are viewed as 
positive changes, in comparison with the current rule, the proposed 
regulations provide: 

a. additional clarification that developments accomplished with 
costs charged to indirect cost pools will be treated as development at private 
expense; 

b. much greater clarity with respect to definitions related to 
computer software; 

c. for the availability of GPLR automatically for items, 
components, or processes developed with mixed funding (rather than the 
contractor asking for such rights, along with negotiation); moreover, the five year 
period of GPLR can be extended by negotiation; 

d. recognition of segregability or separability, under which the 
rights determination to modifications of particular items, components, or 
processes, or code are distinguished fronfi the rights determination to the items, 
components, or processes; and 

e. for the elimination of acquisition by the Govemment of 
unlimited rights if the development of items, components, or processes was 
"required for the performance of a govemment contract or subcontract". 
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Ms. Angelena Moy 
OUSD (A&T)/DDP 

Deputy Director Major Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 

Dear Ms. Moy: 

The undersigned industry associations appreciate the opportunity to comment on the 
proposed rule on Rights in Technical Data which was published in the Federal Register on 
June 20, 1994. We commend the efforts and results of the "807 Committee". In our 
judgment, the proposed rule developed by the Committee reflects a considered treatment of 
the issues and the interests of both Government and private industry. It reflects reasonable 
compromises and practical solutions to many of the issues and problems inherent in the current 
interim regulation. 

The 807 Committee product is the culmination of a ten-year effort to implement 
statuory provisions enacted in 1984 and codified at 10 U.S.C. 2320 and 2321. These provisions 
were enacted in part as a result of diverse regulations promulgated by the Military Services 
in the early 1980s, and were intended to achieve uniform regulations which balanced the 
interests and rights of the government and the creators of technical data. Several attempts 
to develop such regulations eventually resulted in the current (1988) interim regulation. 
However, this regulation did not achieve a (fair allocation of rights, and industry was 
unsuccessful in its efforts to effect modifications. 

Congress intervened to resolve this stalemate by including in the FY1992 DoD 
Authorization Act a provision directing the formation of a Federal Advisory Committee, which 
came to be known as the 807 Committee. The Committee provided a public forum in which 
representatives of all groups interested in technical data rights could meet and negotiate as 
equals. The Committee charter and format allowed the parties to fully discuss, debate, 
negotiate, and otherwise explore the needs, limits and views of each of the participants. 

The final Committee work product, achieved only through extensive negotiations and 
compromise, does not and could not fully satisfy every individual or group. It is, however, 
the well-reasoned effort of dedicated representatives of every group and constituency impacted 
by the regulation, and represents a major advance in fairness of treatment of the creators* 
rights in technical data. We strongly believe the proposed regulation is a significant 
improvement over the current interim regulation, and should be the baseline for any future 
improvements. 

We therefore recommend that the proposed regulation be adopted without substantive 
changes at this time. It is a significant improvement in the decade-long attempt to balance 
the interests and needs of the creators of technical data (many of whom are represented by 
the undersigned associations), the users of technical data, and the Government, and reflects the 
extensive debate and compromise among the 807 Committee members. Any substantive 
modifications made at this stage of the process, especially changes to accommodate the narrow 
interests of any particular group, will destroy the hard-won consensus of the Committee and 
the improved regulation it has produced. We would strongly oppose any final rule that undid 
the 807 Committee's work. If any substantive changes are considered, we urge that die 807 
Committee be reconvened to discuss and resolve such changes at a public hearing. 



Ms. Angelena Moy 
August 26, 1994 
Page Two 



Some of the more significant compromises and concessions made by the creators of 
technical data in developing the proposed regulation are listed and briefly discussed in 
Attachment A, 

These clearly illustrate the commitment of the 807 Committee to correct some of the 
inequities in the 1988 interim regulation and to develop a more balanced treatment of data 
rights as directed by Congress in 1984. 

Finally, while we urge adoption and promulgation of the 807 Committee product to 
replace the current interim regulation, we also believe that there are a number of issues - 
some treated by the proposed regulation, and some not - for which the final words have not 
yet been written. Some of these issues are noted in Attachment A, and these and others will 
become apparent as technology, statutes, business practices, and procurement policies evolve. 
Some were beyond the scope of the Committee *s efforts, and some may be created by the new 
regulation itself. We have attempted to outline these future concerns in Attachment B, and 
pledge our respective organizations to continue the cooperative Government/industry effort to 
build on the work of the 807 Committee and ensure tfiat the regulations continue to reflect 
a balanced allocation of rights in technical data. 



Don Fuqua 
Aerospace Industrii 



Wies R. Hogg 




Hogg 

National Security Industrial Associaiton 



Dan C. Heincmeier 

Electronic Industries Association 




S.O. Nunn 

Shipbuilders Council of America 



Richard Iverson 
American Electronics Association 



Bettie S. McCarthy 
Proprietary Industries Association 




rack Janetatos/ 

Marine Mackmery Association 



Lawrence F. Skibbie 

American Defense Preparedness Association 




Matthew;Coffey VJ 

National Tooling & Machining Association 




Manufacturers Alliance for Productivity 
and Innovation 



AHACHMENT "A" 



AREAS OF COMPROMISE 



¥ EXPIRATION OF "GOVERNMENT PURPOSE RIGHTS" LICENSE 

The proposals require that the Government be granted this license automatically whenever an item, 
component, or process (ICR) is developed with "mixed" funding. During a five (5) year period, 
starting with contract/subcontract award or modification, the creator of the related technical data has 
the exclusive right to commercialize the ICR. After that period expires, the Government Is entitled 
to an unlimited rights license in the ICR, without regard to the contribution or interests of the 
developer. 

In most cases, the period of exclusivity will be too short, making it unlikely that a 
contractor/subcontractor will be able to capitalize satisfactorily on its private investment. Further, 
upon expiration of the five (5) year period, the technical data is available on an unrestricted world- 
wide bas\s. As a consequence, the domestic industrial base could lose a competitive advantage to 
subsidized foreign competition. 

While the time period appears to be negotiable, there is no incentive for the Contracting Officer to 
negotiate and many barriers exist which the Contracting Officer could use as excuses to avoid 
negotiation. Further, the Contracting Officer is not encouraged by any policy guidance in the 
regulatory text to extend the period in order to encourage commercialization of the technology or to 
reflect the private investment of the contractor/subcontractor. As a consequence, not only will private 
investment be discouraged, but the best private developments of Industry may not be made available 
to the Government. 



¥ DEFINITION OF "DEVELOPED" 

The definition, as it applies to items, components, and processes (ICR), ignores the reality of 
commercial computer aided design, manufacture and simulation practices. The definition is 
unreasonable since it requires the existence of a prototype before the ICR can be deemed to be 
"developed" and before the technical data depicting the ICR is protectable as "limited rights" technical 
data. 

Contractors and subcontractors are reluctant to spend private funds on any development where the 
cost of prototyping is prohibitive. Additionally, modem manufacturing techniques often make 
"traditional" prototyping superfluous. For example, the Boeing 777 was designed using new computer 
aided processes which minimized prototyping. Thus, some of the most innovative concepts regarding 
new ICRs may not be disclosed to the Govemment because of the uncertainty of the scope of 
protectton of the related proprietary technical data. 



The definition, as it applies to "computer programs", also fails to recognize the value of computer 
software before executable code is tested on a computer. With current software development 
techniques, coding has become more mechanical. At times software creates other software, once 
the logic requirements of the software have been determined. The value of software is maximized 
- not when it has run on a computer - but when the logic requirements have been ascertained and 
"reasonable persons skilled in the software "arf believe that the software will work as Intended." 

For those reasons. Industry representatives on the Section 807 Committee recommended that the 
definition of "developed" require that the ICP "exist and/or be workable" not "exist and workable". 

The definition problem as it relates to ICP Is equally applicable to software. Hence, the definition 
of software must ultimately be revisited as well. 



¥ LACK OF EFFECTIVE IMPLEMENTATION OF DATA REPOSITORIES 

The proposal includes a new policy recognizing the need for a system wherein prime contractors 
make prxurement data available to prospective offerors and contractors. However, the policy 
statements are equivocal and do not establish any implementing mechanism to achieve the policy 
requirements. 

¥ EXPANDED "RESTRICTED RIGHTS" LICENSE IN NON-COMMERCIAL COMPUTER 
SOFTWARE 

The proposal now permits third parties (who may be competitors of the original contractor or 
subcontractor) to have access to and the right to modify non-commercial computer software. Most 
developers finnly believe that the expansion of this license (the minimum license that may be granted 
in privately developed software) is a strong disincentive to the private development of new and 
improved software only for the Government. While it is not improper for the Government to demand 
an expanded restricted rights license in non-commercial computer software, we view it as bad policy. 

¥ PAPERWORK BURDENS AND COMPLEXITY 

The proposed clause at 252.227-7014, coupled with the proposed clause at 252.227-7019, requires, 
for the first time, the creation and maintenance of records and a system for proving the exclusive 
private development of computer software. In the past, the parties could simply agree that the 
Government would be granted a restricted rights license in non-commercial computer software (see 
the 1988 interim rule at 252.227-7013 (c)(1)(i)). Under the current interim rule, the only record that 
the contractor/subcontractor has to maintain is a copy of the license agreement that was made part 
of the prime contract. 

The proposed clause at 252.227-7028 requires the tracking of individual items of technical data and 
computer software previously delivered, or to be delivered, to the Government. This new requirement 
will necessitate the creation and maintenance of new records and expensive systems. In contrast, 
under the 1988 interim rule at 252.227-7028, contractors and subcontractors only have to identify 
compilations of technical data previously delivered to the Government, not individual items of 
technical data. 



If these paperwork burdens are maintained in the final rule, the requirements should be prospective 
only. Records cannot be maintained if they were not created in the first instance. Neither the 
contractor/subcontractor nor the Government can afford to research retroactively and create the 
records which will be required by the proposed regulations. 

Finally, there are complex marking requirements for both technical data and computer software. In 
the case of technical data, the restrictive legends must be placed on every page containing technical 
data deliverable to the Government with less than an unlimited rights license. That requirement will 
minimize the quantum of useful information that may be disclosed on a document page or on a 
drawing. In the case of non-commercial computer software, restrictive notices that "interfere with or 
delay the operation of computer software" are prohibited (see proposed regulation at 252.227-7014 
(f)(1)). This last requirement places the contractor or subcontractor in an unreasonable position. 
Marking is required in order to protect the software, but under certain drcumstances, marking is 
prohibited. More flexible marking requirements are needed. 



AHACHMENT "B 



FUTURE CONCERNS 



¥ TREATMENT OF "COMMERCIAL ITEMS" 

Current DoD policy encourages the acquisition of commercial items and their derivatives whenever 
those items satisfy or can be made to satisfy the needs of the Govemment. (See, for example, the 
Memorandum of SECDEF William J. Perry, "Specifications & Standards - A New Way of Doing 
Business", June 29, 1994.) Many of these acquisitions will not be possible unless made on a 
commercial basis. The proposed clause at 252.227-7015 ("7015 clause") does not comport with 
DoD's own present policy and direction. 

For example, under the proposed rule, flowdown of the "7015" clause to preexisting suppliers and 
subcontractors is mandatory. The "7015" clause is not negotiable as are aH other proposed clauses. 
Further, the license rights granted the Govemment in the "7015" clause are inconsistent with those 
granted to commercial customers. Finally, if commercial items are not exempt from 10 U.S.G. 2320 
or 10 U.S.G. 2321, a commercial vendor will be obligated to prove that its proprietary technical data 
pertains to a (commercial) item that was developed exclusively at private expense. 

The right of the Government to require a contractor or a subcontractor to prove exclusive private 
development of a commercial Item is based upon statute and is one of the greatest impediments to 
the acquisition of commercial items by the Government. The Section 807 Committee elected not 
to recommend statutory changes to 10 U.S.C.2320 or 10 U.S.C.232I. However, acquisition reform bills 
currently pending in Congress may have a direct impact on the current proposals, especially in the 
area of commercial items. Any statutory reforms promulgated by Congress and the Clinton 
Administration should be incorporated in the proposed rule before it is made final. 



¥ COMMERCIAUZATiON OF TECHNOLOGY 

The current proposal provides insufficient encouragement to commercialize federally funded 
technology. The Reagan Administration's Executive Order 12591 and the Clinton Administration's 
polices, announced during the late stages of the deliberations of the Section 807 Committee, state 
that consideration should be given to limiting the Government's use of technical data and computer 
software to "government purposes" only. The "developer" of the data and software should be 
encouraged to commercialize the technology it develops with federal funds. While the cun'ent 
proposal provides equivocal support to the commercialization of mixed funded developments, there 
is no affirmative policy guidance in the proposed regulatory text regarding the commercialization of 
federally funded developments. 

The current proposals grant the Government an unlimited rights license in data pertaining to items, 
components, and processes and computer software developed exclusively with government funds. 
.That places that data and software at risi^ of loss to foreign competition and does not provide the 
original contractor or subcontractor with sufficient incentives to commercialize the technology. 



¥ NEW DIGITAL DATA ENVIRONMENTS 



The proposed marking requirements fail to take into consideration the creation of electronic data 
bases (i.e., CALS Implementation Guide). Also, the subsequent use, storage, and delivery of 
individual data elements from such a data base (i.e., Contractor Integrated Technical Information 
Service (CITIS)) needs to be examined more closely. For example, the proposed marking 
requirements contemplate the use of a paper or microfilm media (hard copy). In a digital 
environment (diskettes, computer tapes, optical disks, computer memory), these requirements will be 
unworkable and unwieldy. 

In another scenario, a digital drawing may be viewed on the screen of a computer workstation in 
such a manner that any restrictive legend may be avoided and not seen by the user. When 
downloading the drawing to a printer, the legend may not be printed. When extracting salient 
information from a digital drawing, the restrictive legend might not be extracted. Thus, technical data 
that may have initially been properly marked may not be effectively marked when a user accesses 
the data or uses it as intended in a digital environment. 

The proposed regulations do not appear to have carefully considered the problems that will be 
experienced in the new digital environments. These issues will have to be confronted as CALS 
and CITIS requirements are implemented within the defense contractor community. Failure to do 
so will result in inequitable and inappropriate use, and unwarranted disclosure of contractor and 
subcontractor proprietary technical data and computer software. 



RICHARD W. OJA 

Consultant 
Aerospace Prime & Subcontracts 
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Deputy Director Major Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 

ATTN: Ms. Angelena Moy, OUSD (A&T)/DDP 

Subject: Data Rights/DAR Case 91-3 12 

Please consider the foUowing comments to the DFARS proposal, 59 PR 3 1584, June 20 
1994 as included in the CCH Government Contracts Service revision Number 1245 dated 
July 27, 1994. These include typo's as well as a few substantive comments. 

1. 227.403-3 (c) - In first Ime, corrert the 2nd "to" to read "the". 

2. 227.403-5 (b) (ii) - The "(ii)" needs to be moved to the left 2 spaces. 

3 227 403-5 (b) - The word/term "research contract" is not defined elsewhere. Is 
research intended to be limited to mean "research" as inchided in the term "experimental, 
developmental or research work"? 

4. 227.403-6 (d) - The word "contractors" should read "contractor". Alternatively 
the phrase "of its contract" could be revised to read "of the contract". 

5. 227.403-7 (b) - The phrase "Government contractors which require" should read " 
Government contractors who require". 

6. 227.403-8 (b) - In the 1st sentence, 4th line, revise the phrase "firm requirement 
technical data" to read "firm requirement for the technical data". 

7. 227.403-8 (b) - In the 1st sentence, 5th fine, msert a comma "," before the word 
"but". 

7. 227.403-9 (a) - In the 1st sentence 4th line, move the commas to read "to grant or 
obtam for the government, ficense rights". 

8 227 403-9 (a) - In the 4th, 5th and 10th Unes the word "government" should be 
capitalized to read "Government". This should be consistentiy use where it is appficable. 
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9. 227.403-10 (a) (3) - In the 1st sentence, the phrase "attached to its contract should 
read "attached to tite contract". 

10. 227.403- 10 (b) - Capitahze the word "The" at the beginning of the sentence. 

1 1. 227.403-10 (b) (i) - The wording after the 1st phrase is awkward and could be 
revised to read "A contractor who desires to restrict the Government's rights in technical 
data to place restrictive markings on the data. It also provides instmctions for the 
placement of the restrictive markings, and authorizes the use of certam restrictive 
markings. The word "certain" could be changed to read "specific". 

12. 227.403-10 (b) (2) - In the 1st sentence, hne 4 and 5, there seems to be a wording 
problem in the phrase " in w^iich the Government has previously obtained rights with the 
Government's pre-existing rights in that data". Is a word missmg between "obtained" and 
"rights"? I beUeve this is intended to reflect the requirement m 252.227-7013 (f) (5), but 
there is somethmg wrong. 

13. 227.403-10 (c) (1) - In the 2nd sentence, change the period "." to a comma "," 
after the 1st phrase. 

14. 227.403-12 (a) (1) - Reverse the order of sentences 2 and 3 and then delete the 
word "also" in the phrase "is also a nonconforming marking." 

15. 227.403-12 (a) (2) - In the next-to-last sentence, revise the phrase "correct any 
nonconforming markmgs" to read "correct or strike any nonconforming markings," Also 
revise 252.227-7013 (h) (1) to be consistent. It is both cost effective and e?q)edient to 
permit the Government to "correct or strike" an improper restrictive marking. 

16. 227.403-12 (b) (2) (i) - Reverse the order of the 1st phrase in the sentence to read 
"Correct or strike". This makes it consistent with the order used elsewhere. 

17. 227.403-12 (b) (2) (ii) - In hne 2, insert the words "or striking" after the word 
"correction" 

18. 227.403-13 (c) (1) (iii) - In the 5th hne , the phrase "in the software " seems to be 
incorrect. It should be revised to read "in the technical data" 

However, since 227.503-13 (d) (2) incorporates "the guidance at 227.403-13" the phrase 
could be revised to read "m the technical data or software." NOTE : This is the type of 
problem which was intended to be ehmiaated by having separate treatment for con5)uter 
software. I have not specifically reviewed the con5)uter software regulations for any other 
incorporation by reference areas. 

19. 227.403-14 (a) (1) - In the last hne correct the spelling of the word "contract". 
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20. 227.403- 1 5 (b) - The "(b)" is missing and should be mserted prior to the beginning 
of the sentence "10 U.S.C. 2321 permits...." 

21. 227.503-10 (b) (1) and (2) - The same issues noted m Items 11 and 12 above 
apply here. 

22. 227.503-12 - The same issues noted in Items 15, 16 and 17 above apply here. 

23. 252.21 1-7012 (b) (3) - Paragraph "(3)" is duplicated in its entirety and diould be 
deleted. 

24. 252.227-7013 (b) (6) - The release from Uability provision is the MAJOR 
PROBLEM with the proposed data rights provisions. I have been following the new data 
rights regulations as they have evolved over the past few years and this is the first time 
that rve noticed a release provision like this. I would like to know more about this 
particular item and would appreciate hearing from someone who has some current msight. 
I would appreciate having someone call me at (714) 733-9104. My FAX uses the same 
number. 

This release provision should not be accepted by an innovative contractor or 
subcontractor who agrees to deliver technical data with restrictions. As I see it, this is the 
only unacceptable provision in the entire proposed data rights reguhtions. The 252.227- 
7013 clause is the basic data rights clause and it is a mandatory clause in all soficitations 
and contracts for noncommercial items vs^en the successful ofiFeror/s/ will be required to 
deliver technical data. The problem occurs only when the technical data will be delivered 
with restrictions . 

The problem is that the proposed release expressly absoh^es the Government (and also the 
higher tier contractors m Subcontract situations) of UabiHty for any wrongful use by other 
parties of data which was delivered with restrictions ( i.e. Government Purpose Rights or 
Lunited Rights data). This is because: 1) the contractor expressly agrees to rdease the 
Govenmient from UabiHty for any third party (or fourth party or more) viohtions, and 2) 
the contractor expressly agrees to look solelv to the party viho has viokted the rights of 
the contractor. Both the Government and the higher tier contractors ( i. e. the Prime 
contractors) are ostensibly off the hook and the small innovative subcontractor, \\^io is in 
the least favorable position to seek legal reUef; is on the hook. I prefer to leave the 
situation as it currently is and leave the owner of the data with all of the currently available 
contract and legal remedies. The small innovative subcontractor will be rehictant to 
deliver limited rights data unless the release provision is either deleted or modified. 

NOTE: Hiis same issue also appUes to 252.227-7014 (b) (6) and 252.227-7018 (b) (7). 

25. 252.227-7013 (b) (6) - In the second Mne, capitahze the word "Government". 
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26. 252.227-7013 (e) (3) - The Identification and Identification Attachment is poorly 
placed on the page which makes it difficult to understand. There is no reason to present 
the Attachment in 4 columns. Column 1 would generally require a listing of the data. 
However, cohimns 2 to 4 would generally require only one entry (assuming the same 
information would apply to all of the Usted items in cohmm 1). It would be easier to 
understand if the Attachment is presented m one cohmm in the regulations. 

It might also help to separate the 1st sentence of the narrative fi^om the title (Make the title 
aD caps) to make it clear that "IDENTinCATION AND ASSERTION OF 
RESTRICTIONS ON THE GOVERNMENTS USE, RELEASE OR DISCLOSURE OF 
TECHNICAL DATA" is the title for the Attachment. 

I also recommend shortening the title to "IDENTIFICATION OF RESTRICTED USE 
DATA" to also save a great deal of space v^dienever the Attachment is described in 
contract documents. 

I understand the proscribed wording for the Attachment is mtended to be mandatory. 
However the 4 ejq)lanatory notes are not necessary. It would he^ prevent fiiture 
misunderstandings if there is a note which states " The 3 explanatory notes (*, **, ***, 
and ***) are not required to be included as part of the Attachment." This would leave it 
open as an alternative vs^ien a Prime Contractor prepares the Attachment as a form to be 
filled in by a lower tier Subcontractor. 

27. 252.227-7013 (h) (1) - In hne 8, add a period at the end of the 1st sentence (le. 
after the phrase "on Technical Data".). 

28. 252.227-7013 (h) (1) - In line 1 1, change "correction or cancel" to read "correct or 
strike" Use of the word "strike" is preferred to using "cancel" and is consistent with the 
use of the word "strike" in 227.403-12 (a) (2). Also add the wording from 227.403-12 (a) 
(2), "When it is impractical to return technical data for correction, contracting officers 
may unilaterally correct or strike any nonconforming markings." (also see Item 15 above). 
In many cases it is more cost effective for the contractor to send a FAX authorizing the 
Government (or higher tier contractor) to correct or strike nonconforming or unjustified 
restrictive markings. 

29. 252.227-70 13, ALTERNATE I - Add an introductory statement, "As prescribed in 
227.403-6 (b), add the following paragraph to the basic clause:". 

30. 252.227-7014 (b) (6) - The comments in Items 24 and 25 above also apply. 

3 1. 252.227-70 14 (e) - The comments in Item 26 above also apply. 
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32. 252.227-7014 (f) (1) - In the 2nd sentence, insert "transmittal document or" before 
the word "storage container. This makes it consistent with 252.227-7013 (f) (1). 

33. 252.227-70 1 5 - The title to both this paragraph and the clause should be revised to 
read, "Rights in Technical Data-Commercial Items" and "RIGHTS IN TECHNICAL 
DATA-COMMERCIAL ITEMS" respectively. This gives commercial items the same 
stature and makes it consistent with 252.227-7013, 252.227-7014 and 252.227-7018. 

NOTE: I prefer to relocate all of the Rights in Technical Data-Commercial provisions 
immediately after the Rights m Technical Data-Noncommercial Items. This would give 
Commercial Items a more equal status with Nonconamercial Items. 

34. 252.227-7016 (c) (2) - Insert ,"Rights m Technical Data-Commercial Items" after 
"Computer Software Documentation,". The Commercial Items should also be inchided m 
this paragraph. 

35. 252.227-7017 (a) - In hne 2, insert "the" prior to the word "followmg'. 

36. 252.227-70 17 (d) - The conunents in Item 26 also apply. 

37. 252.227-7017 (d) - The conmnents m Item 26 also apply. 

38. 252.227-7017 (d) - The Attachment includes a 5th explanatory note (i.e. "♦**** 
Enter "none" when all data or software will be submitted without restrictions.") w*ich 
should be deleted to make it consistent with 252.227-7013 and 252.227-7014. It is much 
more efficient to requhre the Attachment only when an offeror intends to include a 
restrictive marking on any data to be dehvered under a proposed contract. In the vast 
majority of soUcitations there will not be a requirement to submit an "Attachment", 
y^plying this logic fiuther, there is no reason to require an "Attachment" in a contract 
wUch would state "none". 

39. 252.227-70 1 8 (b) (7) - The comments m Item 24 also apply. 

40. 252.227-7018 (e)(3) -The comments m Item 26 also apply. 

41. 252.227-7018 (k) (4) ALTERNATE - Add a "I" after the word "ALTERNATE" 
in the title. 

This conchides comments. When I first decided to respond I did not envision all of 
this detail Tm sure many of the items have been brought up by others. 

Most of my contract cUents are small innovative subcontractors and data rights is an 
inq>ortant part of my consulting business. It was also important for over 25 years >^en I 
previously served as Director of Contracts for the Aerospace Group of Parker Hannifin 
Corporation. 
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I am available if there are any questions regarding the items which I commented upon. 
Smcerely, 



Richard W. Oja, CPCM 



BIOGRAPHICAL SKETCH: RICHARD W. OJA 



* B.A. (Business) from Michigan State University (1959) 

* National Contract Management Association (NCMA) member since 1967 

(currently Orange County Chapter) 

* Professional Designation in Government Contracts, UCLA Extension 

(1969) 

* J.D. (Law), Western States University College of Law (1975) 

* Member, California Bar since 1976 

* Certified Professional Contract Manager (CPCM), NCMA since 1976 

* Pony Express Award, NCMA Southwestern Region (1980) 

* Member, Machinery and Allied Products Institute (MAPI) Government 

Contracts Council (1981-1986) 

* University of California Irvine Extension Member Advisory Council for 

Contract Management Program since 1983 

* American Bar Association (ABA) Public Law Section (1984 - 1994) 

* Fellow Award, NCMA (1987) 

Mr. Oja has been actively working in Aerospace Contracts since July 1959 -wkea he began 
his Contracts career at North American Aviation, Los Angeles Division as a Senior 
Statistician analyzing Subcontractor Proposals on the B-70 Program. Since then he was 
at Parker Hannifin Corporation for 27 years, serving m various production 
control/contracts/program management positions, most recentfy serving as Director of 
Contracts for the Aerospace Group coordinating all aspects of contracts m this multi- 
division operation. He performed a key role m the formulation of contract poUcies and 
inq)lementation, as well as understanding and interpreting Government regulations, 
specifications and procedures as they apply to both fixed and cost reimbursement 
contracts m the contract, finance, quatoy and technical areas. He also conducted traming 
for Parker's contracts and procurement personnel for many years. He directed Parker's 
first successfiil Contractor Procurement System Review (CPSR), coordinated Ofiset 
Programs, E?q)ort Licensing and served as the Small and Disadvantaged Busmess Liaison 
Officer. Since leaving Parker in 1986, Dick is self enq)loyed as an Aerospace Contracts 
Consuhant speciahzmg m Proposals, Pricmg, Problon Evaluation, Data Rights, T&Cs, 
Changes, Terminations and Trammg. 
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Yours very truly, 
OVERTON GEAR AND TOOL CORP. 




■■^y^- ^. • . . Charles A. Brannen 
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August 19, 1994 

Deputy Director 
Major Policy Initiatives 
1200 S Fern Street 
Arlington, VA 22202-2808 

ATTN: Ms. Angelena Moy 
OUSD (A&T)/DDP 

RE: DAR Case 91-312 

Dear Ms. Moy: 

As a small business manufacturer, and contractor to the DOD, 
Pacific Sky Supply, Inc. is opposed to any additional 
restrictions proposed by the S 807 Technical Data Committee 
limiting the availability of technical data to U S manufacturers 
for the reasons below: 

Loss of U S Jobs & Manufacturing Capability: The practical! 
effect of limiting data is limiting competition and maintaining 
artificially high prices. This makes US manufactured goods less 
competitive in the international market, and would result in loss 
of business and jobs to foreign competition. The OEMs are 
incorrect if they think that customers will be forced to buy from 
them if they are the only source. The real world is more 
realistic than that, and customers will either choose another 
product or find a way to buy it cheaper outside the US. ^ 

Inflate Costs to US Taxpayer: We are aware of an item that 
an OEM purchases from a vender for approx $200.00; marks up 500% 
commercially, and 380% to the DOD. There are current buys 
totalling over 2,400 units outstanding for this item\ and the 
OEM will not permit the actual manufacturer to sell directly to 
the government. Before a minor specification change, the part 
was produced competitively for approx $32^. With the minor 



^San Antonio ALC solicitations: F41608-94-R-49517 648 ea 
6891570 Kit, F41608-94-R-49072 1,458 ea 23039657 Facing. Defense 
Industrial Supply Center contract #SO0500-94-C-0810 300 ea 
6829451 Outer Member. 

= See attached procurement history for 6789589/23039657 
Facing. 
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(proprietary) change, the effect of which limits the contract to 
the OEM, the taxpayer will pay over ten times what it should. 

After years of benefitting from substantial cost savings 
through competitive procurements that are only possible if data 
is freely available, why is S 807 Committee now recommending 
changes. The reason is obvious: A self serving committee made 
up primarily of OEMs is attempting to increase profits with 
artificial rule changes. 

I urge you to consider the source of this recommendation and 
act in the best interest of American taxpayers and small business 
manufacturers . 




President 
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Mr. Robert Donatuti . ^^ii^ TnS4--T«i^ives 
Daputy Diraetor For Major Policy Initiatives 
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July 20, 1994 



• W« are aware of contentions that these o^^fnges will «jly j^tn 
affect future development. We know, however, that theae changes rr i 
may be applied to syetem upgrades, contract enhancements, etc., j 
and seriously affect the spare parts market. 

It seems: «Le»s data means less competition** E. Specter 1993. The 
iorrcompetition, the greater the savings to the jaxpayer. We, as,^.- 
taxpayers, have a right to the savings P^odlfc** .t*^2"95 the n 
coSetition as well as a right to data developed>-accordinq to 
any formula— with any of our tax dollars. The g^fg^^ 
ga s " saved the taxpayer S20 bil lion annually since its enactment m 
1984. 

To summarize, we believe that this proposal will unnecessarily 
harm the ability of qualified small businesses to provide spare 
pSs a? S ciit^saviSgs to the taxpayer. By '"jctina thousands 
of component manufacturers across the country, it will further 
erode the second tier suppliers which form an essential »ffnf»;t 

our defense industrial Case. An^finally'^it will result in 
American jobs sent offshore and a return to the $500 toilet seat 
Secretary Perry is hoping to avoid. 




incerely. 



Matthew S. Forelli 

President . ■ ^ . , 

& The Employees of Precison Gear incorporated 
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Hr. K6b9zt Donacuti 
Xiaputy Director for Major Policy Znitiatlvea 
3I2OO S(7uth tkxc\ Street 
ArliJie^on. VA 22202-2B08 
Attni Ms, j^lenaMpy^ OISD iABir)/IXSP 

Sjubjecti DAR Caga 91*312 

Qcer Mr. Donatutl; 

1 m vritiDg to respond to your raqufist for ccmnents an the prppoeed 
changes In regulations govi»rniiig rights ta technical data. Ue cSo 
not develop data but do utilize tecmical data provided by the gov- 
etmsnt to produce ouality spare parts for the govemncnt at com* 
petitive prices and nave done so tor many years. 

Wte arc legltlxnately ooacexnecl tirxat these d^anges vllX negatively 

concerned that this rule is being proifiilgated for the benefit of 
large prime contractors at the exp€ai.se of roall business in the after^ 
market. Wc are also bringing ihi^ iriAtter to the attention of cur eleutietd 
represmtativcs In the hope that Congress vill fully review the negative 
Iropiact of this change on cooopatltion and on our tax dollaro . * ' 

lift are cmcemed about the follcving: 

1. 7lv)t changes in language toaking any da in developed in pcrfonaonce 
of a goveiRxnt contract vill rcsuu In less data being available, 
tfe dan*t believe that data resulting frccn development of a defense 
end prtKluct should beootas the property of on HUM. 

2< That data charged to an indirect pool i«ill beconc proprietary to 
the QEK, Wc fully toderstand the argument that CAS will not allw 
misuse of thlc flexibility but at ill beleieve that the OEMs will 
find this a loophole through Whidi to craw^l . (This is dorm^trat- 
ad by the fact that QEH xDaabers of th^ S07 panel fou^t hard to 
achieve this ooncasslon.) 

I 

!3« We are ov^are of contentioi^s tl>at these changes will only affect 
future dsvelopoant. Ve are fearful however, Chat those dhviges 
may be applied Co system iipgradA^, contract cnhsneoDant.et etc. 
seriously affect the apwe parts n&tket* 
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Ihe xoDre data available, tihe twre cccipetition. The more competttion, 
the greater the savings to the taxpaver. We as taxpayers have a 
xl^t to the savings produced through the competition as well as a 
ri^t to the data developed, according to anv fornnila, vith any of 
oiir t^x dollara . 

To aijDinarize. we believe that thi$ propoaal vill unnecessarily 
hana the abilicy of qualified small busiiiesses to provide spare 
parts at a cost eavliigs to the ta3q>ayer/ By affecting thousands of 
component manufacturers across the country it will further erode the 
second tier suppliers \Aiich fom an essential seg^tent of our defense 
industrial base, Finally, it will result In American jobs sent off- 
shore and a return to the $500 toilet e^at that Secretary Perry is 
hoping to avoid. 

Sincerely I 



Proprietary Industries Association 

InitctMXtim at!PriMUX}(pense 

220 gUndaU JUve., SuiU 42-43, QlendaU, O? 91206 (81S) S02-1Q31 IFJVC (818) S02-9078 
733 lSiASt.90^, 7tky'hor,'WasfungumtD.C.2000S (202) 393-0020 (703) 241-103S 



August 16, 1994 



Ms. Angelena Moy 
OUSD (A&T)/DDP 

Deputy Director Major Policy Initiatives 
1200 S. Perm Street 
Arlington, VA 22202-2808 

Re: Comments on Proposed Rule 
DAR Case 91-312 

Dear Ms. Moy: 

The Proprietary Industries Association (PIA) commends the Government for proposing 
improved regulations which, for the most part, are workable for contractors and the 
Government. Nevertheless, changes are needed before the regulations are in final form in order 
to meet the letter and intent of statutes and to conform to agreements made between Government 
and Contractor groups in the last several years. Most of these changes are minor but important. 



Larger, longer-temi changes are needed because world events and technology have 
overtaken the slow regulation drafting process. These changes address at least four issues: 
1) protection of data rights when the data is created or stored in an electronic medium; 2) 
adapting the regulations to conmiercial products and contractors; 3) computer software; and 4) 
reducing the cost of administrating the regulations. Addressing these areas could require 
substantial changes to the regulations but should be done. 

PIA is a national organization of DoD subcontractors which develop innovative products 
at private expense and represents an important segment of the aerospace industry that is 
primarily small business. PIA was founded in 1985 and has concentrated nearly all its effort on 
the formulation and administration of data rights regulations that are fair and encourage 
innovation at private expense. We are a member of the Government Industry Technical Data 
Advisory Committee and we support in general the product of that committee. 

The small but important changes needed in the proposed rule, before it is issued in final 
form, are contained in the attached Appendix A, along with brief reasons why. Some of the 
issues associated with the longer-term changes are spelled out in Appendix B. For these issues, 
we do not have quick, easy solutions but recommend that a suitable ad hoc group be put 
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together to develop the solutions. This is necessary to avoid immediate criticism of the 
regulations for being out of step with Administration policy and current technology. 

PIA thanks the Department of Defense for the opportunity to participate in the 
Government-Industry Technical Data Advisory Committee. Our decision to join in the 
supplementary comments and our additional comments herein do not diminish our admiration 
for the accomplishments of the Committee and the personal contributions of the members. We 
are especially appreciative for the firm leadership of Ms. Eleanor Spector, which was a key 
factor in bringing the diverse membership to a near-unanimous reconmiendation. 

Very truly youre^ 




PLK/b 



cc: E. Spector 
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A ppendix A (Speci fic flnnrrnieii^^s) 

SUBPART 227,400 
227.400(a) Scope of Subpart - 

Under this clause there is a general comment asscx:iated with the Government's ability to 
MODIFY technical data. This should be limited such that it is not in derogation of the design 
agent's authority. This is a matter of operational integrity and safety. Delete aU references to 
"MODIFY" in the following places: 

400(a), line 2 403-7(a)(2), line 6 

402-l(b)(2), line 2 403-7(c)(l)(a), line 1 

402- 2(a), line 4 403-7(c)(l)(b), line 1 

403- 7(a), line 3 403-13(a), line 2 
403-7(a)(l), line 2 403-17(a), line 7 



Reason 



Public Law 98-525 §1216, 10 U.S.C. §2320 (a)(2)(A) does not require this 
degree of usage. It only lists use, release or disclosure of technical data. There 
is no mention of, or provision for modification. 



227>402-2(a) Rights in Technical Data 
Substitute "written" for "e)q)ress" at last Ime. 
Reason 

Clarification and to provide a substantive record of permission. 
227,402-2(b) Ri ghts in Technical Data 

Line 5, change "the., agreement" to "a special license agreement made a part of." 
line 6, substitute "to the contract" for "thereto." 
227.402>2(c) - 

Add this new subparagraph: "A Contractor, at any tier, havmg the clause at DFAR 252.227- 
7013, Rights in Technical Data - Non-Commercial items, in its contract, shall use the clause at 
252.227-7015, Rights in Technical Data — Conunercial Items, in solicitations and contracts 
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when the lower-tier contractor will be required to deliver technical data pertaining to 
commercial items or processes. 

Reason 

For consistent application of the policies established regarding commercial items or 
processes, contractors must have the ability to use the -7015 clause at lower tiers of 
contracting. 
227,402-3 Contract Clause 

Add "components" in last line between "commercial items" and "or processes. " 
Reason 

Consistent with scope of regulations. 



227.403-4(a)(l) Technical Data Perfaiining to Items> C omponents, or Processes 

At line 10, after "ftinding" add "and the government has obtained government purpose rights." 

Reason 

Clarification. 



227,403-4fb) Source of Funds Determinatinn 

At line 5 and line 7, after "limited rights" add "or Government puipose rights." 
Reason 

Clarification and inclusion of Government Puipose Rights (GPR). 



227,403-5 G overnment Rig hts 

(a)(1) and fa)(2) - There is little conceptual difference between these two categories and, as 
such, both should include the phrase "developed exclusively with Government fiinds. " 
Therefore, with regards to rights allocation: 

IaM21 line 3, delete the words after "was" and add "and will be developed exclusively witii 
Government fiinds. " 
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(a)(3) - Construction is unclear; refers to type of contract while all of other categories 
specifically focus on type of determination. 

laHSl-Delete 

Reason 

DFARS 227.403-5, Government Purpose Rights - There is no conceptual reason 
why, at the expiration of the GPR period, the government should obtain unlimited 
rights. (See 10 U.S.C. 2320 (c)(1), which discusses only the need "to use (or have 
used) for any purpose of the United States under the contract.") Allocation of rights 
should be a matter of negotiation dependent upon the circumstances and upon the 
proportion of funding of the data supplied by the Government and the contractor. 
Further, the time period for expiration of Government Purpose Rights is highly 
dependent upon the nature of the data involved and the related item, component, or 
process. 

227,403-5(b)(l)(m 

See coniment at 227.403-5(a)(3), above. 

(mm 

Line 3 - Delete "Ether party" and substitute "Parties at any tier" 

Lme 10 - At the end of the clause, add the following sentence: "The period for subcontractors 
might not be the same as that for prime contractors. " 

Reason 

To allow for fair negotiation of a GPR period through all subcontracting tiers. 
ibH31 

Line 2 change "execution" to "completion." 
Reason 

The period of time should commence upon completion of a contract or subcontract. 
This would allow an adequate GPR period smce development contracts normally mn 
from 4-8 years. 
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227,403-5(d)f 1) SpecificaUv Negotiated License Rights 

At the end of (1), add the following: "Specifically negotiated license rights can apply to 
subcontractors only through negotiated agreement with that specific subcontractor." 

Reason 

Special license rights must be negotiated with the owners of the data. 



Line S, after "... such rights.", add "Negotiations shall include all subcontractors who are 
owners of the subject data. " 

Line 11 change "prior to negotiating... such as " to "Prior to negotiating for additional rights in 
limited rights data, consider the guidelines in Defense PARS Supplement (DPARSS) No. 6, 
"DOD Spares Breakout Program, and such altematives as -." 



Reason 

This limits the risk of the prime negotiating away the rights of their subcontractor's 
data. 



227,403-SrdK2Hiv) 

Add new section that reads: "(iv) Negotiation of long-term rq)rocurement spares pricing 
agreements." 

Reason 

To add another alternative for use by subcontractors and suppliers. 



227.403-7 Use and Non-Disclosure Agreement 

(c)(1)(b) - At lines 7 and 8 delete "Contractor" and substitute "owner of the data." Also at line 
7, delete "Recipient" and substitute "Government." 

At line 9, delete "Contractor's." 
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Reason 

The government, rather than the recipient should make notification and such 
notification must be to the owner of the data, for clarity purposes. 



227.403-8(b) D eferred Ordering 

At line 2, after "software", add "in all research and development contracts," 
At line 13, after "data", add: "that the Government has aheady paid for". 



Reason 

Both parties should know what data requirements are present at the outset of the 
contract, via negotiation. By adding "paid for by the government," contractors are 
restricting government access to only that data which the government pays for. 
Consistent with DFARS 252.227-7017 provisions when data generated at private 
expense is ordered, the cost for delivery of such data shall be negotiated with the 
contractor. Private expense data includes costs greater than those of delivery and 
rq)roduction. 

227.403-10 Contractor IdentiTication and Marking of Technical 
Data to be Furnishe d with Restrictive Markings 

(sL)a) - At Ime 4, after "award" add: "to the extent known" 

Reason 

Consistency with 7017. 



(a)(S) - Delete first sentence and "However,". 
^ Reason 

Contrary to statutory disallowance of the requirement to submit unlimited data rights 
as a consideration for award. [10 USC 2320 (a)(2)(F)] 
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227,403-12 r^nvj^mmmt Right to Establish Conformity of Markines 

(a) (2) Nonconforming markings : 
At line 12, delete "or strike. " 

At last line, delete the period and add: "as agreed upon by the Contractor." 
Reason 

If the contracting officer desires to "strike" the legends he should be required to go 
through the validation process. 

(b) (1) Unjustified markings : Second sentence, at line 8, delete "either", delete "... or with 
mixed funding (situations under which the Government obtains unlimited or government 
purpose rights)" 

Reason 

Clarity of the example. 

(b) (2) - At line 2, delete "unjustified" and substitute "restrictive." Also at line 2, after 
"markings." delete the period and add: "in accordance with the provisions of the clause at 
252.227-7037, Validation of Asserted Restrictions." 

Reason 

"Unjustified" may only be established through the validation procedures. 

227,403>13 f^nvftrnment Right to Review, Verify. ChaUenge and 
Validate Asserted Restrictions 

(c) (2)(i) Pre-Challenge Request^ fnr Tnfnrmatlon - At line 6 delete "determine... assertion." 
and substitute "ascertain the basis of the restrictive marking." 

At line 10, delete "establish" and substitute "justify." 

Reason 

To agree with DFARS 252.227-7037(c)(l). 
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(c)(2)(ii) - At line 4 delete "does not" and add: "and any other available information pertaining 
to the validity of a restrictive marking do not" 

Reason 

To agree with DFARS 252.227-7037(c)(2) 

(c)(3) - line 6 after "transact," add "pre-challenge," 
Reason 

To allow subcontractors to participate in all levels of the validation process. 

(c)(3)(ii) - At lines 3 and 4 change " would.. .restrictions;" to "may inhibit the Government's 
ability to resolve the issue; " 

(c)(3)(ili) - Line 1, add: "If the Contracting Officer takes action through the prime contractor, 
the Contracting Officer shall grant appropriate time extensions to allow the 
subcontractors/suppliers to submit a timely response. 

Reason 

Until the subcontractor actually receives the challenge, the validation process cannot 
effect the subcontractor's rights. 

227,403-14 Conformity, Acceptance, and Warranty of Technical Data 
(blf2MiL- At line 2 after "may" add "be." 
Reason 

Correction of clerical error. 



227,403-15 Subcontractor Rights in Technical Data 

M Add reference to DFARS 252.227-7015, "Technical Data - 



Conmiercial Items." 
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Reason 

Clarification. 

(c) - In line 4, delete "parties" and substitute "party supplying the data." 

In line 6, after "requirement", add: "These clauses convey rights in technical data to the 
Government only . " 



CLAUSES 

252.227-7013 Rights in Technical Data — Noncommercial Items: 

As found in 252.227-7013 please delete all references to "modify" or "modification" in the 
following: 



(a)(7) - At line 2, after "with", delete the remainder of the subparagraph and substitute: 
"... costs charged to indirect cost pools, direct costs not charged to a government contract, or 
any combination thereof. " 



The first phrase of the (a)(7) definition, as originally written, refers to all indirect 
cost pools including IR&D and B&P, which are allocated across all contracts, 
including Government contracts. The second phrase, as originally written, would 
disallow those very indirect cost pools as private expense because they are allocated 
to Government contracts. This would act to always create a mixed-ftmding situation 
and to cancel the very effect that the writers of the regulation are seeking. The 
recommended changes allow the language to refer to direct costs which are not 
charged against a government contract. This change then establishes two, discrete 
categories of private expense costs. These are the only categories of costs to be 



Reason 



To clarify that rights of use are granted to the government only. 



(a)(12)(i), line 1 
(a)(12)(ii), line 3 
(a)(13), line 1 

(a) (15), line 1 

(b) (3)(iii), line 3 



(b)(5)(ii), line 2 
(b)(6), line 8 
(f), line 2 

(f)(2), within the legend 
(f)(3), within the legend 



Reason 
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considered and the clarifying words are required to ensure proper understanding. 
The changes were considered necessary by DCAA and ex-DCAA auditors who 
would normally be involved in the issue. 

Only indirect costs are ''allocated" to contracts; direct costs are "charged" to 
contracts. The costs in the indirect cost pools are the costs that are so allocated. 

(a)(7>(ii) - Line 6 (last line), after "expense", add: "unless the contracting officer has agreed 
otherwise." 

Reason 

This is not an unusual occurrence and especially in the event where an unfunded 
change leads to an overrun, the opportunity to negotiate an allocation of rights 
should be available. 



(b)(l)(ii) - Line 3-4 change "specified... performance" to "paid for with Government funds." 
Reason 

To agree with Subpart 227.4. 



(b)(2)ii) - At line 1, begin first sentence with "Except as provided in paragraphs (b)(1) and 
(b)(3) of this clause," 

Reason 

To conform with the rest of the clause and for clarity. 



(b)(2)(ii) - At lines 1-2 change: "The five... of the" to: "The government purpose rights period 
shall commence upon completion of the" . 

Lines 8-10 change "the five... technical data." to "the government puipose rights period, 
the Government shall have such rights in the technical data as have been negotiated with the 
contractor." 

Reason 



See comment at 227.405-5(l)(9). 
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(b)(3)(n(A) y Jmited Righte - At lines 2 and 3 delete "and marked with the limited rights 
legend." 

Reason 

Legends describe rights but do not convey them. 



n>)(3)(ii) - At line 5 delete "Contractor" and substitute "owner of the data." 
Reason 

It is the owner of the data, not the prime contractor, who needs this notification. 
(b)f3)fiii) - At lines 8-12 
Change: "..contracting officer.. in a license" 

To: "...contracting officer and with any subcontractors or suppliers involved to determine 
whether there are acceptable terms for transferring such rights. All technical data in which 
the Government has then been granted additional rights by the owners of the data shall be 
listed or described in a license. ..." 

Reason 

To clarify the role of subcontractors and suppliers. 

(b)(4) - At line 6, delete "parties" and substitute "government and any owners of the technical 
data." 

(e)(3) Identrication and deUverv of data to be furnished with re strictions on use, release or 
disclosure: 

At line 3 delete "unless the inadvertent omissions would have materially affected the source 
selection decision" 

Reason 



10 U.S.C. 2320(a)(2)(F) - Violative of this statutory hmguage. 
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At line 5 delete "reserves the right to add the" and substitute "shall add all reasonable. " 
Reason 

Must do so to protect owner of the technical data. 

ffl(2) Marking Requirements ; 

Within the legend, add "subcontractor/supplier" to "contractor name" 

mm. 

Within the legend, add "subcontractor/supplier" to "contractor name" 
Reason 

Necessary to know to whom the challenge or questions are to be addressed. 

(g) Contractor Procedures and Records: 

At line (1), delete "throughout performance of this contract". 

(g)(1) . line 1 begin first sentence with "Throughout performance of this contract," 

( g)(2) > line 1. Begin the first sentence with "Throughout the validation period of 252.227- 
7037." 

Reason 

Clarification. If the contract has already been performed, the government has three 
years to challenge. 

(k) AppKcabilitv to Subcontractors or Suppliers 

(k)(4) - At line 1, delete "will" and substitute "shall" 

Reason 

Required to ensure compliance with appropriate statutory language. See 10 U.S. C. 
2320 (a)(2)(F). 
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CLAUSE 

252-227,7015 Technical Dato > rnmni^rrifll TtPms 

As found in 252.227-7015, please delete all references to "modify" or "modification" on the 
following: 

(b)(1), line 1 (b)(2), line 2 

(b)(l)(i), line 2 (c), line 3 

(b)(l)(iv), line 3 (d), line 7 

ra)fl)(iv) . Line 1 delete "(b)(1), (2), or (3)," and substitute "(a)(l)(i)(ii) or (iii)." 

Reason 

Referenced section (b)(3) does not exist; other references are inappropriate. 
(bXlXn - Line 5 delete "software" and substitute "technical data" 

Reason 

Correction of clerical error. 

(b)(l)(ii) - after "data", add: "describing the commercial end unit" 
Reason 

Without this addition, the interpretation of "form, fit and function" could reach 
down into piece part level. If that is what is meant, that is what should be said. 

fl>)(2)ffl - At line 2 change "items," to "item or any of its parts;" 
Reason 

Without this addition, the clause could reach down into piece part level. If that is 
what is meant, that is what should be said. 
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(b)(2)(ii) - At line 3, add "written" between "express permission". 

Line 6, after "contract", add "and the Contractor is unable to meet the Government's needs." 
Reason 

To safeguard the position of the parties. 

M - Delete 
Reason 

Impractical. Also inconsistent with the structure of every other data clause. 
(d) Release From Liability 

There should be a brief marking requirement that would support the government's position 
under this clause. 

CLAUSE 
252.227-7016 

As found in 252.227-7016 please delete all references aid "modify" or "modification" in 
the following: 

(c) (1), line 3 

(d) (1), line 4 
(d)(2), line 2 

(a)(2) - At line 1 before "contracts" add "solicitations and " 
(a)(3) - At line 1 before "contracts" add "solicitations and" 
Reason 

To extend protection to solitications. 
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(c)(1) - At line 2, after "clause/* add "as provided in the resulting contract." 
(e) - Last line, delete "parties" and substitute "paity owning the data." 
Reason 

If the government does not select the contractor for award, it should not have any 
rights in their data. 

CLAUSE 
252.227-7017 

(b) - In line 1, delete "notification and". After "identification", add: "and assertion". 
(e) - In line 2, delete "notification and". After "identification", add: "and assertion". 
Reason 

To agree with the clause title. 
(e) - At line 3, after "offer" add "and after request to do so by the contracting officer," 
Reason 

227.403- 10(a) states that failure to do this is only a minor irregularity, 
(g) Add new subparagraph (g): 

"This identification and assertion required by paragraph (d) may be updated with 
other assertions identified after contract award when based on new information or 
inadvertent omissions." 

Reason 

Consistency with 227.403-3(c). 
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CLAUSE 
252.227-7025 

As found in 252.227-7025 please delete all references to "modify" or "modification" in the 
following: 

(b), line 4 (b)(3), line 1 

(b)(1), line 1 (c)(1), line 5 

(b)(2), line 6 

New (c); A dd the following: 

(c) Upon completion of the work under this contract, the contractor shall return all GFI marked 
with limited or restricted rights legends or, with permission of the contracting officer, shall 
destroy such GFI and certify such destruction in writing to the contracting officer. 

M - Change to (d)(i) and (u) 

Reason 

It is necessary to ensure that copies of data with restrictive markings do not remain in 
possession of third parties. 

CLAUSE 

252.227-7028 

In line 2 delete "documents on other media incoiporating". 

In lines 4-5, delete "or substantially similar to documents or other media" and substitute 
"technical data or computer software. " 

In line 6 delete "produced for" 

Reason 

Clarification. This is beyond coverage of the clause; government rights are fully 
covered in "delivered to" or "obligated to deliver" language. 



(a) - Delete. Change "(b)" and "(c)" to "(a)" and "(b)" 
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Reason 

We are only dealing in the context of the cx)ntract requiring delivery , not production 
of data. 
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A ppendix B — (Long-term CnimtientO 

Protection of Data Rights when Data is Stored in Electronic Media: 

The marking requirements fail to take into consideration the creation of electronic 
data bases lAW MIL-HDBK-59B, CALS Implementation Guide, and the subsequent 
use, storage, and delivery of individual data elements from that data base lAW MIL- 
STD-974, Contractor Integrated Technical Information Service (CmS). As written, 
the restrictive legends and instructions for their application presuppose that technical 
data is presented in a paper or microHlm medium (i^, hard copy). In fact, 
application of these legends becomes unwieldy, if not useless, when data is recorded 
on electronic media (e.g. . diskettes, tapes, optical disks) or is accessed from a 
cms. For example, the technical data that comprises an electronic engineering 
drawing file is not viewed, as it is on paper, "through** a drawing format that 
includes legends, title blocks, revision blocks, etc. Instead, the format information 
is usually placed in a separate section, or overlay, of the drawing file for reference. 
It then becomes possible for those using the electronic data file to never see the 
legend even though they have been using the file and to copy the technical data 
without the section including the legend. 

Legending software that is part of a weapon system component is also difficult, if 
not impossible, under the regulation's requirements. Owners of technical data and 
of the attendant data rights are told that we must legend the software if we are to 
maintain a claim to restricted rights, but that we must not use a restricted-rights 
legend when it would impede the use of the software program itself. How then are 
we to maintain restrictive rights and *'legend** a program that is embedded in an E- 
prom in an engine control unit, or a program that is, itself, the engine control? 

It is also necessary to define the ''granularity** of data at which data rights are to be 
identified. (Granularity can be defined along a continuum from as large as an entire 
data base, to an individual drawing file, to as small as each datum in the data base. 
In a CITIS, for example, it would be possible for a DoD user to gain access to an 
integrated data base, withdraw technical information that is used on an engineering 
drawing as well as in ILS reports and other technical publications, and use it in some 
way. He must have some way of knowing if there are restrictions on any of the data 
that he has accessed. By tying legends to the data end-products (reports, drawings, 
etc) rather than to the data that goes into them, he will not be able to discover what 
his limitations are. Since today's DoD contracts contain requirements for CALS and 
cms activities, there is urgency to an answer to this question. If the means to 
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maintain data rights claims (i.e., listing and legending) do not offer industry the 
actual, practical ability to protect proprietary data in the electronic environment, it 
would become a violation of lO.U.S.C. 2320 to require such delivery. 

Adapting the regulations to conunercial products and customers: 

The regulations, despite the new changes, are still not conducive to the participation 
in Government contracting of high-quality commercial contractors that develop at 
private expense. For example, 10 U.S.C. 2320 allows the Government to obtain 
rights in technical data and computer software that encompass the concepts of "use, 
release, and disclose. " These concepts were part of the ASPR and the DAR 
language that predated the 2320 statute and were carried into the regulatory language 
in the FAR and throughout the various versions of the DFARS to date. The latest 
version of the DFARS, however, adds the concepts of "modify, reproduce, perform, 
and display" to the types of usage the Government would be allowed in general in 
technical data and computer software. It would seem that these generalized 
additions to the list of usages are meant to strengthen the concept of rights in 
copyrighted material (including ADPE software), eq)ecially the problem of creating 
derivative works. 

By inserting these usages throughout the rights regulation and not limiting them to 
copyrighted material, however, the DoD creates the probability of damage to the 
foundations of the technical data process. The problem is especially serious in the 
matter of creating a general "right" to "modify" technical data. It is far less of a 
problem to modify a motion picture created to teach hygiene to DoD troops than it is 
to modify a drawing of a proprietary detail part of the guidance mechanism of a 
fighter aircraft. Modification presents a major problem for contracts in which an 
original equipment manufacturer (OEM) remains the design control authority (DCA) 
for the procured item. If the Government can unilaterally modify the technical data 
that describes the item or component, the OEM cannot then maintain the currency of 
that data or warrant its accuracy. If such right of modification is then extended to 
third parties, as in government purpose rights (GPR) situations, the problems 
become even more grave. The OEM will be unable to comply with 10 U.S.C. 2320 
(b)(6), which requires that: 



"...the contractor [is required] to revise any technical data delivered under 
the contract to reflect engineering design changes made during the 
performance of the contract and affecting the form, fit, and function of the 
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items specified in the contract and to deliver such revised technical data to 
an agency within a time specified in the contract..." 

The issue is also of grave concern in ceitain software situations. Unilateral 
modification by a Government agency of a word-processing program for the 
advantage of its local users is of much less consequence than unilateral modification 
by a Government agency of the software program that itself comprises a component 
of a weapon system. This second case of modification, which amounts to a Class 1 
change, must be accomplished only on a bilateral or multi-lateral basis that includes 
the OEM/DCA to ensure that changes do not endanger the operation of the program 
and ultimately of the weapon system itself. 

One solution to this problem could be that the "rights" to modify, reproduce, 
perform, and display are plainly limited to copyrighted material that does not carry 
any other data rights restrictions related to trade secret status. This compromise 
would meet the Government's needs in items such as motion pictures, music, and 
ADPE software without endangering the integrity of industry's technical data. If 
such limitations are not possible, another solution could be to limit the "right" of 
modification to that technical data and computer software for which the Government 
has become the DCA. This would relieve the original owner of their data from the 
impossible task of keeping up with changes made by others and would relieve that 
owner from unfair data warranty requirements. 

Rights in Computer Software 

There is a general underlying problem regarding the treatment of computer software 
and computer software documentation throughout these regulations. Although they 
will operate reasonably well when the Government licenses third-party commercial 
software programs for use on its ADPE, these regulations are laced with difficulties 
when applied to the purchase of computer programs related to items or components 
that are part of weapons systems. 

First, the problems of marking requirements for a digital product such as a software 
program and of modification of software programs that are part of a weapon system 
are discussed above. Second, the basic restricted rights as defined in 252.227-7014 
properly allow for the use of software programs in data-processing computers but do 
not take into account the requirements to use a software program that is the engine 
control aboard a fleet of aircraft. Third, to expect all software documentation — 
including design documentation — to be delivered with unlimited rights is to fail to 
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recognize that documents such as Software Design Documents are as detailed, and as 
proprietary, as any Engineering drawings or manufacturing process descriptions. 

Reducing the cost of administration 

This body of regulation, in the attempt to cover wide possibilities, has created a 
complex and expensive administration requirement. These costs are leveled on the 
contracting community - from prime contractors to small subcontractors ~ and on 
the Government. The entire structure could be reshaped with savings in mind. For 
example, if the negotiation and validation of data rights designations were completed 
during the life of tiie contract, without need for a later validation process, the 
contracting community and the Government would be relieved of the necessity of 
record retention and auditing over the long period of time prescribed by the current 
validation process. This would also encourage participation in DoD programs of the 
iimovative subcontractor which, with the proposed regulation, remains apprehensive 
about its ability to protect its proprietary interests and forgoes such participation. 





REUANCE GEAR CORPORATION 

30 WEST FAY AVENUE • ADDISON, ILLINOIS 60101-5181 
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August 11, 1994 

Mr. Robert Dona tut i 

Deputy Director for Major Policy Initiatives 

1200 S. Fern Street 

Arlington, VA 22202-2808 

Attn: Ms. Angelena Moy, OUSD(A&T)/DDP 

SUBJ: DAR Case 91-312 

Dear Mr. Donatuti: 

I am writing to you today to respond to your request for comments on 
the proposed changes in regulations governing rights in technical data. 
We do not develop data, but utilize technical data provided by the 
government to produce quality spare parts to the government at compet- 
itive prices. We have been doing this since 1965. We are a small 
company and are not able to devote a lot of engineering time in the 
manufacturing of these gears. We rely heavily on all the facts being 
on the prints and/or specs provided to us by our customers and prospect- 
live customers. 

We at Reliance Gear Corporation are legitimately concerned that these 
changes will negatively affect our business opportunities. As a small 
business, we are also concerned that this rule is being promulgated 
for the benefit of large prime contractors at the expense of small 
business competitors for the aftermarket. We are bringing this matter 
to the attention of our elected representatives, in the hope that 
Congress will fully review the empact of this change on competition 
and our tax dollars. 



We are concerned about the following: 

* Changes in language making any data developed in performance of a 
government contract will result in less data being available. We don't 
believe that data resulting from development of a defense end product 
should be the property of an OEM. 

♦ Data charged to an indirect pool will become proprietary to the 
OEM. We fully understand the argument that CAS will not allow misuse 
of this flexibility, but still believe that the OEMS will find this a 
loophole to crawl through. (This is demonstrated by the fact that OEM 
members of the 807 panel fought hard to achieve this concession.) 




(Continued on Page 2) 



SPtRAL BEVELS • ZERGLS • HYPOIDS • SPURS • HELICALS 



I* We are aware of contentions that these changes will only affect 
l^uture development. We are afraid, however, that these changes may be 
applied to system upgrades, contract enhancements, etc., and seriously 
affect the spare parts market. 

The more data there is available, the more competition. The more 
competition, the greater the savings to the taxpayer. We, as taxpayers, 
have a right to the savings produced through the competition as well as 
a right to data developed — according to any formula— with any of our 
tax dollars. 

To summarize, we believe that this proposal will unnecessarily harm 
the ability of qualified small businesses to provide spare parts at a 
cost savings to the taxpayer. By affecting thousands of component 
manufacturers across the country, it will further erode the second 
tier suppliers which form an essential segment of our defense industrial 
base. And finally, it will result in American jobs sent offshore and 
a return to the $500 toilet seat Secretary Perry is hoping to avoid. 



Sincerely, 




Reliance Gear Corporation 



LRM:ck 
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2047 WEST MALONE • P.O. DRAWER BB 
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August 5, 1994 



Deputy Director for Major 
Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 
ATTN: Ms. Angel ena Moy 
OUSD (A&T)/DDT 

Subject: DOD Proposed Rules, DAR Case 91-312, Data Rights 
Dear Ms . Moy : 

The Saxon Corporation does not support the recommendations that 
are being proposed in DAR Case 91-312, We are a small business and 
have survived for over two decades by providing the Department of 
Defense with a capability to repair Government assets at the best 
prices and at a level of quality that is difficult to match - both 
inside and outside the Government. 

Virtually all of our business is conditioned on the unlimited use 
of and access to technical data and technical orders required to 
perform maintenance and repair on Original Equipment Manufacturers' 
products that the DOD uses to accomplish its daily mission. Although 
the OEM's can do the work themselves, the rigors of competition have 
established The Saxon Corporation as a source that can do it better 
and cheaper. However, some of the changes which the "807 Committee" 
is proposing has the potential of denying us the opportunity to 
compete for this business in the future. What we find troublesome is 
the Committee's decision to allow indirect costs to be treated as 
private expenses. Where all or part of a development is funded with 
private expenses, rights to the data become either limited to the 
developer only, or subject to Government purpose restrictions. 

Limited rights obviously mean that requirements for maintenance 
or repairs would be restricted to the company that originally made the 
equipment. Even if the Government funded all the development, any 
portion paid out of an indirect cost element would add a private fund 
to the mix, thereby yielding Government Purpose Rights. We know from 
experience that once a solicitation has been announced, there is not 
enough time for us to secure and execute a non-disclosure agreement 
before the contract is awarded. Therefore, even when the Government 
(read "taxpayer") pays for all development, no one but the developer 
will be allowed to present a proposal. This does not make good 
business sense, much less good procurement sense. 
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I have been retired from a Senior Executive Service position at 
Kelly AFB, Texas for five and a half years. For the last six of my 
thirty seven years with the Air Force, I served as the Deputy Director 
of Contracting at Kelly AFB. During my tenure in this position, the 
procurement system underwent tremendous change some of which came 
about only after much resistance and acrimony. But what these changes 
did during the 1980 's was to create a system of competition within DOD 
that resulted in far better support to the field than we had ever had, 
superior prices that saved Kelly AFB alone hundreds of millions of 
dollars each year, and a renewed confidence in a previously flawed 
procurement system that gave hope to both Government and contractor 
personnel that competition does work. I struggled daily to make every 
one of my employees an advocate of competition - and we succeeded. 

I stay close to the Government's business. My company depends on 
it. What I have seen over the past five years is a very concerted 
effort on the part of major defense contractors to undue all those 
years of effort that yielded a workable competitive procurement 
system. Engine parts that were once competed among four, five or six 
companies are now too "critical" to compete. They must be bought from 
only the engine manufacturer; forget that competitor's parts have been 
flying in Air Force engines for ten years. I have seen the size of 
the Competition Advocate Office reduced from over 300 people to less 
than 30. I have seen repair requirements for which we competed for 
years be held up because companies had to attempt to "re-qualify", 
often unsuccessfully. Now I see the Department of Defense capitulate 
to the prime contractors by rewriting data rights regulations that 
have no other ostensible purpose than reducing or eliminating 
competition. Why else would the primes have made these changes such a 
priority? 

I appeal to those in a position of authority or influence within 
the Defense Department to resist an extremely deleterious change to 
data rights regulations that can only put companies such as mine out 
of business, not to mention what effect it is going to have on the 
taxpayers of the country. We worked hard to make the procurement 
system work, through competition, better prices and better support. 
Please don't permit the OEM's to undo all our efforts. 



Copy : 

- Congressman H.B. Gonzales 

- Congressman R. Dellums (HAC) 

- Congressman J. Murtha 

- Senator S. Nunn (SAC) 

RLB/lv 
94-08-12 



Regards , 

THE SAXON CORPORATION 




Robert L. Blocker 
Vice President 



Seidman 



Paul J. 
Catherine A 
Robert D 
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Washington. D.C. Office 
Suite 200 
4427 Wisconsin Avenue, N.W. 
Washington. D.C. 200ie 
(202) 666-5849 



Deputy Director 

Major Policy Initiatives 

OUSD (A Sl T)/DDP 

1200 5. Fern Street 

Arlington, VA 22202-2808 



ATTN: 



Dear Ms- Moy: 



Ms. Angelena Moy 



Re: DAR Case 91-312 



i am writing in response to the notice of proposed 
rulemaking published in the Federal Register of June 20, 1994, 
for Di^R Case 91-312. The proposed rule is that recommended by 
the § 807 DoD/lndustry Technical Data Advisory Committee. 



iDoD should not adopt the proposed rule, 
proposal would result in: 



If adopted, this 



I. 



DoD again purchasing overpriced spare parts from OEMs 
on a noncompetitive basis; 

DoD imposing its noncompetitive practices on domestic 
commercial markets and our allies; 

a loss of U.S. manufacturing capability and jobs as 
OEMs send work previously performed by more efficient 
small business manufacturers abroad to satisfy offset 
agreements and other arrangements. 

^?hese points are discussed in detail below. 

li 807 Recommendations Would Lead to a Return of Spare Parts 
Abuses 



An acid test of any procurement policy is whether the 
taxpayers get what they pay for. The § 807 recommendations 
should be rejected because they fail this test. 
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Taxpayers would not get what they pay for. Data rights 
would turn upon how development was charged, rather than whether 
development was paid for by DoD. 

In a totally bizarre arrangement contractors could claim 
rights in data for items, components or processes paid for by 
DoD, by charging development to DoD as an indirect rather than 
direct cost. This practice would enable a so called "original 
equipment manufacturers" (OEMs) to preclude more efficient (lower 
priced) small business manufacturers, from competing against them 
for DoD, commercial and direct sales to foreign government. 

No accounting changes are needed for an OEM to avail itself 
of this government giveaway. OEMs already charge the development 
of manufacturing process specifications essential for competition 
as an indirect expense. Also, FAR § 31.202(b) and CAS § 
402.50(e) permit minor amounts of otherwise direct expense to be 
charged indirect for reasons of practicality. 

OEMs can use creative accounting to obtain additional 
benefits and keep more data paid for by the taxpayer. Costs the 
government considers direct may be charged indirect if a 
contractor's disclosed accounting practices charge development to 
cost objectives other than a Government contract. CAS does not 
preclude a contractor from changing its accounting practices to 
charge costs previously charged direct indirect. 

The indirect cost issue is discussed in more detail in my 
commentary in the April 13, 1994, Government Contractor entitled 
"'What's Mine is Mine and What's Yours is Mine' - The Return of 
Overpriced DoD Spare Parts" at pp. 8 - 10. A copy is enclosed 
and its entire contents incorporated in these comments. 

Provisions under which OEMs would serve as data repositories 
should also be rejected. Such provisions would place OEMs in an 
untenable conflict of interest situation because they would 
benefit from not providing data to potential competitors. 



II. § 807 Recommendations Would Impose DoD's Noncompetitive 

Practices on Commercial Markets and Our Allies. Additional 
Costs will Be Borne in Part by U.S. Taxpayers 

§ 807 proponents contend that the recommendations will 
further the use of dual use technology and DoD purchase of 
commercial products. Instead the recommendations would result in 
DoD imposing its noncompetitive regime on commercial markets. 
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As previously discussed, OEMs would be able to claim limited 
rights in data by charging all development costs indirect. In 
addition to forcing DoD to purchase noncompetitively, this would 
preclude competition on a large number of commercial and direct 
foreign government purchases. 

OEMs will be able to even further restrict competition for 
commercial and foreign government procurement by charging an 
insignificant portion of development costs indirect. Under the 
proposal, the Government would be limited to Government Purpose 
Rights (GPR) where even 1 penny of development costs are charged 
indirect. GPR cannot be used to compete for commercial 
requirements or direct sales to foreign governments. 

In sum, the problems are that: (1) no contractor 
contribution is required to claim GPR if development is charged 
to indirect costs, and (2) even if the indirect cost giveaway did 
not exist, the percentage of contractor financed development 
required to claim GPR is too low. Once again, John Q. Taxpayer 
does not get what he paid for. 

DoD justifies the GPR giveaway on grounds that foreign 
Government and commercial customers are not its concern. DoD 
contends it is not its concern if foreign Government and 
commercial customers pay more. 

DoD's argument ignores that much of these costs are 
ultimately born by the U.S. taxpayer. Foreign government 
purchases of military equipment are often paid for with funds 
from U.S. grants in aid. The flying public (taxpayers) will pay 
higher fares as airlines pass the cost of overpriced spare parts 
through to them. 

The small business manufacturers that use data paid for by 
the taxpayer to create cost saving competition are taxpayers too. 
There is no reason that they should not be able to use items, 
components or processes developed at taxpayer expense for 
legitimate business purposes. 

Based on the above it is recommended that DoD: (1) not adopt 
the indirect cost giveaway; and (2) require that a contractor pay 
for more than one half of development costs to claim GPR. 

III. § 807 Recommendations Would Lead to a Loss of U.S. Jobs and 
Manufacturing Capability 

The § 807 proposal ignores the role small business 
manufacturers play in the defense industrial base and as 
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providers of jobs. Small business manufacturers, rather than the 
OEMs, are U.S. manufacturing capability. OEMS, for the most 
part, purchase parts for assembly of weapons systems or for 
resale at a markup. 

The § 807 proposal will result in DoD again purchasing 
noncompetitively from the OEMs. The OEMs are unlikely to 
subcontract manufacture to these small businesses as they did 
before competition was mandated by 1984 legislative reforms. 
Instead, they would likely follow their recent practice of 
subcontracting abroad to satisfy offset agreements and other 
arrangements. As a result U.S. jobs and manufacturing capability 
would be lost forever. 



The § 807 Committee recommendations should be rejected. 
They are contrary to the public interest because U.S. taxpayers 
would not get what they pay for. 

Thank you for the opportunity to present my views. If you 
have any questions, or need additional information, please let me 
know . 



, CONCLUSION 



Sincerely, 



Enclosure 
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★ "'What's Mine Is Mine and What's Youis Is 
Mine'— The Return of Overpriced DOD Spare 

Parts"— In 1984, legislation was enacted to end 
DOD's noncompetitive purchases of overpriced 
spare pans. Such legislation includes the Compe- 
tition in Contracting Act (P.L. 98-369), the De- 
fense Procurement Improvement Act of 1984 
(P.L. 98-525), and the Small Business and Federal 
Procurement Competition Enhancement Act of 
1984 (P.L. 98-577). As a result, so-called "original 
equipment manufacturers" (OEMs) lost the re- 
placement parts market to more efficient small 
business manufacturers. After the enactment of 
these reforms, the small businesses that had 
fought for them returned to their factories. For 
the next 10 years, they provided DOD with high- 
quality parts at a fraction of the prices previously 
paid the OEMs. Meanwhile, representatives of 
the OEMs remained in Washington and lobbied 
for legislation to regain the spare parts business 
lost to competition. One result was enactment of 
the National Defense Authorization Act for Fis- 
cal Years 1992 and 1993 (P.L 102-190) which 
called for the creation of the § 807 Government/ 
Industry Technical Data Committee. Appoint- 
ments of industry members to the Committee 
were largely from the OEM community. As a re- 
sult, the Committee's technical data rights rec- 
ommendations largely favor the interests of the 
OEMs. 

The OEMs contend that adoption of the Com- 
mittee recommendations will encourage ''dual 
use technology" and the purchase of commercial 
products. However, as discussed in more detail be- 
low, adopting the § 807 Committee recommenda- 
tions will cause substantial harm. There are three 
fundamental reasons. First, the Committee's rec- 
ommendations, if adopted, will result in DOD 
once again purchasing overpriced spare parts from 
OEMs on a noncompetitive basis. Second, the rec- 



ommendations will result in DOD imposing its 
own noncompetitive practices on our domestic 
commercial markets and on sales to our allies. 
Third, U.S. manufacturing capability and jobs will 
be lost. 

Overpriced Spare Parts — ^Under the current 
provisions of the DEARS, particularly DFARS 
227.402-72(a), "Rights in Technical Data— Unlim- 
ited Rights," DOD is entitled to unlimited rights 
in data (1) required for the performance of a Gov- 
ernment contract or (2) pertaining to items, com- 
ponents, or processes developed exclusively at 
Government expense. Unlimited rights data are in 
the public domain and can be used for any pur- 
pose, including competing for DOD, commercial, 
and foreign govenmient requirements (see DFARS 
227.401(19)). 

Under the § 807 Committee's recommenda- 
tions—particularly DFARS 227.403, "Noncom- 
mercial items or processes," and the contract 
clause found at DFARS 252.227-7013, "Rights in 
Technical Data — Noncommercial Items," DOD 
would continue to be entitled to unlimited rights 
in data developed entirely at Government ex- 
pense. DOD would; however, no longer be en- 
titled to unlimited rights in data required for the 
performance of a Government contract. Moreover, 
DOD's technical data rights would turn in large 
part upon whether development is charged to 
DOD as a direct or indirect cost— a potential 
source of significant abuse. 

The potential for abuse lies in the Committee's 
recommended definition of "private expense." Un- 
der the Committee's recommended regulation and 
clause, indirect costs charged to a Goverxunent 
contract and paid for by DOD would nonetheless 
be treated as private expense (see recommended 
DFARS 252.227.7013(a)(7), (9)). Where an item, 
component, or process is paid for entirely at private 
expense, the Govenmient would have only limited 
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hgbts in the technical data pertaining to it (see rec- 
ommended DFARS 227.403-5(c|). Limited rights 
dau could not be used for competitive purposes as 
the data could not be disclosed or released outside 
the Government (see recommended DFARS 
252.227.7013(a)(13)). 

Moreover, even where only a portion of devel- 
opment is claimed to have been at private expense, 
the Government would automatically have only 
Government Purpose Rights (GPR) in the data for 
five years (see recommended DFARS 227.403-5(b)) 
as opposed to unlimited rights unless otherwise ne- 
gotiated under existing regulations. Under the pro- 
posed regulations, an OEM would be able to limit 
DOD to GPR by paying for (or charging as an indi- 
rect cost) an insignificant portion of development 
while DOD funds the rest. Although a competitor 
could use GPR data to compete for DOD contracts, 
it could not use it to compete for commercial or di- 
rect foreign government sales (see recommended 
DFARS 252.227-7013(a!(ll),(12)). Competition on 
DOD procurements would also be Hmited under 
the Committer's recommended changes because 
there is no mechanism in place or provided for to 
permit potential competitors timely access to GPR 
data. Specifically, in order to compete, alternate 
sources need access to peninent technical data be- 
fore a solicitation is issued to obtain necessary 
source approvals and to submit a timely bid or pro- 
posal. Small business manufacturers currently use 
the Freedom of Information Act and agency "cash 
sales" programs to obtain this data before a solicita- 
tion is issued. Since GPR data are proprietary to the 
OEM, thit data could be withheld under FOIA Ex- 
emption 4 governing confidential business infor- 
mation and not releasable under "cash sales" pro- 
grams. 

Thus, under the Committee's recommenda- 
tions, DOD would be entitled to unlimited 
rights — ^i.e., the right to use, modify, reproduce, 
perform, display, release, or disclose technical 
data in whole or in part, in any manner, and for 
any purpose whatsoever, and to have or authorize 
others to do so (see recommended DFARS 
227.252.7013la)( IS))— on]y in data pertaining to 
items, components, or processes paid for in full by 
- the Government as a direct cost under a particular 
contract. Allocating technical data rights on the 
basis of the classification of the underlying costs 
as direct or indirect will severely limit the avail- 



ability of technical data to spare parts manufactur- 
ers. This will in turn limit competition for these 
parts and facilitate pricing abuses. It follows, 
therefore, that when the OEMs speak of protect- 
ing "their" data, they are now referring to data 
whose development costs were charged to DOD 
as indirect expenses and paid for by the taxpayer. 
In other words, "what's mine is mine and what's 
yours is mine." 

The current FAR cost principles, the Cost Ac- 
counting Standards, and the case law permit OEMs 
to charge what can be significant amounts of de- 
sign and development costs to indirect accounts. 
No accounting changes may be needed for OEMs to 
charge certain development costs indirect and 
thereby preclude competition. For example, OEMs 
commonly charge the development of manufactur- 
ing process specifications essential for competition 
to DOD as indirect manufacturing and production 
engineering (M&lPE) costs under FAR 31.205-25. So 
long as the Government's rights in technical data 
did not turn on the manner in which M&JPE was 
charged, how OEMs charged them was not critical 
from a competition standpoint. Where as now, 
however, the Committee has recommended chang- 
ing the method for allocating technical data rights, 
the OEM's pracuce is crucial. It is not surprising, 
therefore, that OEMs fought stridently to have in- 
direct costs, particularly M&PE, characterized as 
private expense and to thereby limit the Govern- 
ment's rights in the data and competition. 

Costs other than M&lPE expenses also may be 
charged indirectly. FAR 31, 202(b) and CAS 
402.50(e) permit "minor" amounts of otherwise 
direct costs, such as the costs of design develop- 
ment activity, to be charged indirect for reasons of 
practicality. This provides another means for an 
OEM to preclude data, whose development was 
paid for by the Government, from being used for 
competitive procurement purposes. The "minor" 
amounts of otherwise direct costs that can be 
charged indirect under this rule can be substan- 
tial. In Sperry Gyroscope Co., ASBCA 9700, 1964 
BCA H 4514, the Board held that $136,000 in oth- 
erwise direct pre- 1964 development dollars could 
be charged indirect under this exception. How far 
the OEMs will be able to push this "minor 
amount" exception to direct charging in order to 
claim rights in data paid for by DOD is unclear. 

Furthermore, costs that the Govenmient 
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views as direct development costs may nonethe- 
less be chargeable indirectly in accordance with 
an OEM's disclosed accounting practices. CAS 
418.30(a) defines a "direct cost" as any cost that 
"is identified specifically with a particular final 
cost objective." Thus, "[a]ll costs identified spe- 
cifically with a contract are direct costs of that 
contract/' and "(a]!! costs identified specifically 
with other final cost objectives of the contractor 
are direct costs of those cost objectives" (empha- 
sis added). Although the case law is murky, sig- 
nificant amounts may be chargeable indirect un- 
der this definition and xander cases holding that 
cost objectives are determined by a contractor's 
accounting system rather than contract require- 
ments (see Texas Instruments, ASBCA 18621, 
79-1 BCA ^ 13800; affd., 79-2 BCA 1 14184, and 
Boeing Co, v. U.S., 862 F.2d 290 (Fed. Cir. 1988), 
7 FPD ^1 160; see also, Goodrich, "Identifying Fi- 
nal Cost Objectives Classifying Direct Costs," 
91-7 CP&A Report 3 (July 1991)). Costs charged to 
a cost objective other than a contract are consid- 
ered indirect costs unless a contractor elects to re- 
allocate them from an intermediate cost pool to 
the contract as a direct charge (see Shapiro, "Di- 
rect vs. Indirect Costs— A Choice," 89-2 CP&A 
Report 3, 8-9 (Feb. 1989)). Accordingly, a contrac- 
tor could treat development expenses as indirect 
costs provided those costs benefit multiple final 
cost objectives under the contractor's accounting 
system. 

Additionally, the CAS do not preclude a con- 
tractor from changing its accounting practices to 
charge costs previously charged direct indirectly, 
thereby preventing DOD from obtaining rights in 
data necessary for competition notwithstanding that 
the items, components, or processes were developed 
at taxpayer expense (see FAR 30.602-3). The CAS 
only require advance notice of a change and that the 
contractor absorb any increase in contract price. 
DOD is without authority to withhold approval of a 
change unless the system, as changed, would not 
comply with the CAS or with the FAR cost prin- 
ciples (see TAK 30.602-3 and FAR 30.202-7). 

Finally, the Committee's recommendations 
also could be used by an OEM to preclude compe- 
tition on previously competed spare parts. OEMs 
continually revise manufacturing process specifi- 
cations during the life of a weapon system. From 
time to time, they also make minor design 



changes. These manufacturing process and design 
changes typically are paid for by DOD under com- 
ponent improvement programs. An OEM could 
preclude competition on previously competed 
spare pans by charging all or pan of the develop- 
ment costs for these minor revisions to DOD as 
an indirect expense. 

In light of the foregoing, it is evident that the 
Committee's recommendation to allocate techni- 
cal data rights on the basis of the classification of 
development costs as direct or indirect will have a 
detrimental effect on competition and the price of 
spare parts and presents a serious potential source 
of charging abuse. 

Effect on Commercial and Foreign Govem- 
ment Buyers — Small business contractors use 
Government-owned technical data to compete 
for domestic commercial sales and direct sales to 
friendly foreign governments in addition to DOD 
requirements. (Direct sales are where a U.S. com- 
pany sells directly to a foreign government. They 
are distinguished from sales under the Foreign 
Military Sales program, in which DOD acts as 
the purchaser for a foreign government.) If the 
Committee's recommendations are adopted and 
OEMs can claim limited rights in data by charging 
the costs of all development indirect, data cur- 
rently available to small business contractors 
would no longer be available to them and they 
would be precluded from competing on a large 
number of commercial and foreign govenmient 
procurements. 

Furthermore, imder the Committee's pro- 
posal, (a) GPR data could not be disclosed by DOD 
for use in connection with commercial or direct 
foreign government sales (see recommended 
DEARS 227.252.7013(b)(2)), and (b) an OEM could 
limit DOD's rights in data to GPR for five years 
where it pays for as little as SI of development 
costs itself, or worse, charges that SI to DOD as 
an indirect cost. Therefore, competition by small 
business contractors on commercial and foreign 
government procurements would be further 
eroded at a minimum for the five-year period GPR 
data would be protected. 

The absence of competition will increase costs 
to commercial and foreign government buyers. 
Since many direct foreign government sales are 
funded with U.S. grants-in-aid, the Committee's 
recommendations would correspondingly increase 
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costs to the .U.S. taxpayer. 

Loss of U.S. Jobs and Manufacturing CapabU- 
ity The inability of small business parts manu- 
facturers to obtain vital information as a result of 
the Committee's recommendations will likely re- 
sult in the loss of many jobs. Specifically, an 
often-overlooked f?-ct is that small businesses 
rather than OEMs are U.S. manufacturing capabil- 
ity. The OEMs for the most part are not manufac- 
turers but rather are "assemblers/' "dealers/' or 
"imponers." They purchase pans from others and 
then assemble them into weapon systems or, after 
adding a hefty markup, merely resell them as re- 
placement parts. 

Until recently, the OEMs purchased parts from 
domestic small business manufacturers. Increas-. 
ingly, however, they have been entering into offset 
agreements with foreign governments that require 
them, as a condition of sale, to subcontract abroad. 
As a result of these offset agreements and other ar- 
rangements, OEMs are increasingly purchasing 
parts abroad. If the § 307 Committee recommenda- 
tions are adopted, contracts previously awarded to 
domestic small business parts manufacturers will 
be awarded noncompetitively to OEMs because 
small businesses will be unable to obtain critical 



manufacturing information.The OEMS will sub- 
contract their work abroad. U.S. jobs and manufac- 
turing capability will be lost forever causing sub- 
stantial harm to the U.S. economy and defense 
industrial base. 

Conclusion — ^The recommendations of the 
§ 807 Committee will result in increased costs to 
the taxpayer, as well as a loss of U.S. jobs and 
manufacturing capability. As stated in the Minor- 
ity Report of Committee Member Nick Reynolds, 
President of the Independent Defense Contractors 
Association: ''Given a reduced defense budget, 
one would think that the politically astute thing 
for DOD to do would be to take steps to maxi- 
mize its 'bang for the buck'. In today's economic 
scenario, DOD does not serve itself well playing 
Santa Claus to large defense contractors at the ex- 
pense of the taxpayer." 

The foregoing comment was prepared for The 
Government Contractor by and contains the opin- 
ions o/Paul J. Seidman. Mr. Seidman is a principal 
in the law firm of Seidman Associates. P,C., 
McLean. VA. and represents companies competing 
against OEMs for spare parts procurements. He 
serves as procurement policy counsel to the Inde- 
pendent Defense Contractors Association. 
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August 17, 1994 

Deputy Director Major Policy Initiatives 
1211 South Fern Street 
Arlington, VA 22202-2808 

Attn: Ms. Angelena Moy 
OUSD (A&T)/DDP 

Subject: Rights in Technical Data (DAR Case 91-312) 

Dear Ms. Moy: 

On behalf of the Shipbuilders Council of America, the national association representing 
American shipyards, marine equipment suppliers, and naval architects, I wish to submit the 
following comments with respect to the proposed rule on rights in technical data. 

On balance, we believe that the proposed rule represents an improvement over existing 
regulations in that it gives greater recognition to the substantive rights of those contractors which 
incur expenses associated with technological research and development. Nevertheless, we 
believe that the following suggestions would further improve upon tfie proposed rule. 

• Paragraph 227.403-4(b): Recommend the word "limited" be changed to "unlimited" 
in the third line from the end of the paragraph. This is a significant editorial correction. 

• Paragraph 227.403-5(b): Recommend that this paragraph be amended to define a 
reasonable period of time to be more than five years. In this regard, merely stating that 
a longer period may be negotiated ignores the reality that in a number of instances, some 
contracting officers simply refuse to negotiate a longer period. Furthermore, as long as 
the Government has the right to engage in reprocurement from third parties, as it can 
when it has Government Purpose License Rights, there is no need for the Government 
to obtain unlimited rights in mixed funding situations after five years. 

• Paragraph 227,403-10(a)(5): Recommend deletion of the first sentence that begins with 
the words "Information provides" and ends with the words "disclosed technical data." 
This sentence is contradictory to the statement that follows, which states that offerors 
shall not be prohibited from offering products unless the offeror relinquishes its rights 
in technical data. To make relinquishing of rights an evaluation factor does act as a 
force to relinquish rights or be downgraded in the procurement evaluation. In this re- 



gard, Paragraph 227.403-l(d), Page 31587, clearly indicates that offerors "shall not be 
prohibited or discouraged from. . .offering to furnish items. . .developed at provided 
expense solely because the Government's rights to use. . .technical data. • .may be 
restricted." 

Paragraph 252,227-7013(a)(7): Recommend deletion of the first sentence that begins 
with the words "Development exclusively" and ends with the words "any combination 
thereor and insert the following in lieu thereof, "Developed exclusively at private 
expense means development of the item, component or process was accomplished entirely 
with costs charged to indirect cost pools, costs not allocated to a Government contract 
as direct costs, or any combination thereof." In this regard, the word "Development" 
is incorrect. It should read "Developed." (See the definitions in the previous 
paragraphs.) The reason for this proposed change is that the term "cost not allocated to 
a Government contract" is contradictory to the objective that charging to indirect cost 
pools entitles the contractor to retain rights. Indirect costs pools are allocated to 
contracts. It is assumed that if the term is changed to not allocated to the Government 
contract as a direct cost, the true meaning will be obtained. 

Paragraph 252.227-7013(e): Recommend that this paragraph be modified. In this 
regard, the requirement to identify data on an attachment at the commencement of a 
contact may be impracticable in major weapons procurements. In many instances, 
contracts are undertaken on the basis of concurrent development. This paragraph could 
be interpreted as requiring the contractor to suffer when new information is uncovered 
after contract award which raises the question of new information versus inadvertent 
admissions. The requirement for listing of data should be on a best effort basis. The 
thrust of this paragraph, which indicates that an inadvertent admission would affect the 
source selection, is counter to the statements elsewhere in the regulation that a contractor 
may not be forced to give up rights in data in order to obtain a contract. 




Sincerely 



S. O. Nunn 
Acting President 
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August 19, 1994 



Deputy Director 
Major Policy Initiatives 
Office of the Under Secretary 
of Defense (Acquisition) 
1211 South Fern Street 
Room C-109 

Arlington, Virginia 22202-2808 

ATTN: Ms. Angelina Moy, OUSDA (A&T)/DDP 

Re: Comments on Proposed Rule on Defense 

Federal Acquisition Regulation Supplement: 
Rights in Technical Data 



Dear Sir: 

This letter provides comments on the proposed rule to amend the Defense 
Federal Acquisition Regulation Supplement ("DFARS") provisions on rights in technical 
data. The proposed rule was published in the Federal Register on June 20, 1994. Sss 58 
Fed.Reg. 31584-620 (1994). I commend the Section 807 panel for its efforts on this 
important subject. On the whole, the proposed rule provides greater clarity regarding the 
respective rights of contractors and the United States Government in technical data and 
computer software and this development is to be welcomed. 

I am, however, greatly concerned by the expansive scope of the proposed 
definition for "Government purpose" set forth in proposed DFARS 252.227-7013(a)(ll), and 
the definition of "Government purpose rights" set forth in proposed DFARS 252.227- 
7013(a)(12). Seg 59 Fed.Reg. 31605. If adopted, these definitions are likely to result in 
direct commercial competition between the United States Government and developers of 
technical data in the area of foreign military sales, which is surely not the intent of the 
drafters of this rule or of the Section 807 panel. Furthermore, this expansion is contrary to 
the historic and equitable approach of the United States Government in this area, which has 
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allowed the developers of data, primarily with their own funds, to exploit that data for 
commercial purposes, without interference or competition from the U.S. Government. 



L PROPOSED DEFINITION OF "GOVERNMENT PURPOSE" 

The current DFARS provisions on technical data rights, DFARS 252.227-7013 
(October 1988), does not include a separate definition of "Government purposes." There is, 
however, a limited definition of "Government purposes" which is embedded in the current 
definition of Government Purpose License Rights ("GPLR"). DFARS 252.227-7013(a)(14) 
(October 1988) thus states: 

Government purpose license rights (GPLR) . as used in this 
clause, means rights to use, duplicate, or disclose data (and in 
the SBIR Program, computer software), in whole or in part and 
in any manner, for Government purposes only, and to have or 
permit others to do so for Government purposes only. 
Government purposes include competitive procurement, but do 
not include the right to have or permit others to use technical 
data (and in the SBIR Program, computer software), for 
commercial purposes. 

The current definition of "Government purposes" essentially provides that (1) 
competitive procurement is a Government purpose subject to GPLR treatment and (2) having 
or permitting persons outside the United States Government to use technical data subject to 
GPLR treatment for commercial purposes is impermissible.* No mention is made of foreign 
military sales ("FMS") in this current definition and industry has rightfully assumed that the 
use of GPLR in this manner would not result in the United States Government "hav[ing] or 
permit[ting] others to use technical data. . .for commercial purposes." 

The proposed rule includes a separate definition of "Government purpose" 
which is as follows: 

Government purpose means any activity in which the United 
States Government is a party, including cooperative agreements 



* It should be noted that the tenn "commercial purposes" is not defined in either the current version of DFARS 
252.227-7013 or in the proposed version of that clause. 
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with international or multilateral defense organizations, or sales 
or transfers by the United States Government to foreign 
governments or international organizations. Government 
purposes include competitive procurement, but do not include 
the rights to use, modify, reproduce, release, perform, display, 
or disclose technical data for commercial purposes or authorize 
others to do so. 

Proposed DFARS 252.227-7013(a)(ll), 59 Fed.Reg. 31605. The first sentence of the 
proposed definition substantially expands the definition of "Government purpose" from its 
current definition. The phrase "any activity in which the United States Government is a 
party" is extraordinarily broad and provides no limitations on the use of technical data, 
regardless of the nature of the United States Government's participation in an "activity." To 
avoid an excessive encroachment into the commercial sector and unwarranted infringement of. 

private rights which was surely not intended by the Section 807 panel the "activity" 

in question should be limited to government contract matters that are undertaken by the 
United States Government for its own use, not for use by third parties. 

This, however, is not the theme of the proposed definition of "Government 
purpose," which expands its scope to include (1) cooperative agreements with international or 
multilateral defense organizations or (2) sales or transfers by the United States Government 
to foreign governments or international organizations. Neither situation is specified in the 
current definition of "Government purposes" and neither situation can reasonably be read as 
falling under the ambit of competitive procurement, which can only be reasonably understood 
as competitive procurements for the United States Government. It is patently clear, 
therefore, this new definition will include a number of situations that are not covered by the 
current definition of "Government purposes." 

It is equally clear that when the U.S. Government seeks to provide technical 
data in connection with such sales or transfers, it is acting in a commercisd capacity. By 
acting in such a manner, the U.S. Government is depriving the contractor which developed 
nearly all of the technical data through its own sources of funding the right to pursue the 
non-U.S. Government market for the product without Government interference. Instead, the 
U.S. Government is acting as a commercial competitor of the contractor, which should not 
be tolerated and which is contrary to historic Government policy and the apparent intent of 
this proposed rule. 
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The proposed definition of "Government purpose" suggests that it is 
permissible to use technical data for "any activity in which the United States Government is a 
party," but retains the existing definition's prohibition on the use of technical data by the 
U.S. Government, or "others," for commercial purposes. This distinction, especially in the 
context of "sales or transfers by the United States Government to foreign governments or 
international organizations," is meaningless and results in providing a substantial commercial 
benefit to the contractor which has been allowed the use of such data, although that 
contractor contributed nothing to its development. 

Thus, the first sentence of the definition of "Government purpose" is overly 
expansive. It should be changed to read as follows: 

Government purpose means any activity in which the United 
States Government is a party, excepting sales or transfers by the 
United States Government to foreign governments or 
international organizations under the Foreign Military Financing 
program. 

The second sentence of the proposed definition of "Government purpose" 
properly retains the portion of the existing definition which refers to "competitive 
procurement." I support the expansion of the definition of prohibited activities to include 
"modify, reproduce, release, perform, display or disclose" in addition to "use" of technical 
data. However, I am concerned that the "have or permit" language in the current definition 
has been replaced with "authorize others to do so." The existing language indicates that the 
Government should not passively allow others to use GPLR technical data in a prohibited 
commercial manner. By changing the language to "authorize," the Government appears to 
be washing its hands of attempting to undertake even a modicum of effort to prevent the 
improper use of Government Purpose Rights data, regardless of how a contractor may have 
come to obtain that information. I would therefore recommend modifying the second 
sentence to read as follows, with the changes indicated in boldface type: 

Government purposes include competitive procurement for the 
United States Government, but do not include the rights of the 
United States Government to use, modify, reproduce, release, 
perform, display, or disclose technical data for commercial 
purposes or for the United States Government to have, permit 
or authorize others to use, modify, reproduce, release, perform, 
display, or disclose technical data for commercial purposes. 
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n. PROPOSED DEFINITION OF "GOVERNMENT PURPO SE RIGHTS" 

The proposed definition of "Government Purpose Rights," proposed DFARS 
252.227-7013(a)(12), consists of two subparagraphs. The definition of "Government Purpose 
Rights" should be changed to reflect the above-suggested changes to the proposed definition 
of "Government purpose" in proposed DFARS 252.227-7013(a)(ll). I suggest changing the 
word "government" in subparagraph (i) to "United States Government" so that it is clear that 
Government purposes apply only to the United States Government, and not to any and all 
governments in the world. Accordingly, subparagraph (i) would read as follows (with the 
new language in boldface): 

(12) Government purpose rights means the rights to - 

(i) Use, modify, reproduce, release, perform, 
display, or disclose technical within the United 
States Government without restriction. 

Subparagraph (ii) of proposed DFARS 252.227-7013(a)(12) should be 
modified to further restrict the unauthorized dissemination reflect the changes discussed 
above so that it reads as follows (with changes in boldface type): 

(12) Government purpose rights means the rights to - 

He a|e ak 

(ii) Release or disclose technical data outside the 
United States Government and authorize persons 
to whom release or disclosure has been [made]^ 
to use, modify, reproduce^ release, perform, 
display or disclose that data for United States 
government purposes as deflned in this clause. 



2 A word is clearly missing from the version published in the June 20, 1994 Federal Register. See 59 
Fed.Reg. 31605. The word "made" is appropriate. 

^ The word "reproduced" is used in the proposed rule published in "Federal Register." All of the other verbs 
are in the present tense. 
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I believe that adoption of these changes will further clarify the rights of both 
the United States Government and private contractors in the area of Government purpose 
technical data rights. Thank you for your consideration. 



Sincerely, 
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August 19, 1994 

Deputy Director 
Major Policy Initiatives 
1211 S. Fern Street 
Room C-109 

ArUngton, VA 22202-2808 

Attention Ms. Angelena Moy 

OUSDA (A&T)/DDP 

RE: DAR Case 91-312 

Dear Ms. Moy: 

The Software Publishers Association (SPA) appreciates the opportunity to 
comment on the Department of Defense's proposed rule on Rights in Technical 
Data as published in the June 20, 1994 Federal Register (59 Fed. Reg. 31584). The 
SPA is the principal trade association of the personal computer software 
industry. Since 1984, it has grown to over 1100 members, representing the 
leading developers in the business, education, and consumer software markets. 

As we have often noted in our comments on Multiple Award Schedule reform, 
the software industry is interested in reducing the cost of doing business with the 
government. Doing business with the government should be similar to doing 
business in the commercial marketplace, which would result in greater 
competition and lower prices for government customers. The proposed rule is 
generally consistent with this principle, and would clarify current regulations 
concerning rights in commercial computer software and documentation. 
However, some points require further clarification. 

The regulations must be revised to provide that commercial software developed 
without government fimding or assistance is subject to the same terms and 
conditions as would be encountered in a commercial transaction. Specifically, 
GSA should amend its MAS solicitation for software to state that DOD rules 
should apply to DOD purchases of commercial software and documentation. 
Therefore, the word "not" should be deleted from Section 227.500(b). This would 
make DOD purchases consistent with one set of regulations, streamline the 
procurement process, and more closely follow commercial licensing practice. 
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The definition of "commercial computer software" and its attendant 
documentation should be clarified to refer only to software developed without 
government funding. Such a change would reflect the reality that the vast 
preponderance of software products in the commercial marketplace are 
developed without government funding, and would reduce the cost and risk to 
vendors of doing business with the government. 

In subsection 227503, the terms "computer software and computer software 
documentation" should be replaced with "noncommercial computer software" 
and "noncommercial software documentation", respectively, throughout, for 
clarification. The subsection title indicates that it addresses only the latter, but 
use of the former terms could be misleading. For example, as currently written 
in subsection 227-503-1 0(b), by invoking clause 252.227-7014, the proposed rule 
states that software that does not have restrictive markings will be considered as 
delivered to the government with unlimited rights. The rule would also require 
manufacturers to establish written procedures and records to justify restrictive 
markings. It is vital that the rule be changed to minimize the potential pitfalls for 
manufacturers seeking to protect their intellectual property while licensing 
commercial software to DOD. Many SPA members are small firms that do not 
have the resources to establish and maintain rigorous procedures and records 
requirements, and would regard doing business with the government as too 
risky and burdensome. The government benefits in the long run and will attract 
a wider range of products and more competition if it simplifies and streamlines 
the procedures for vendors to guard their intellectual property. 

DOD's efforts to refine procurement and technical data rights in the proposed 
rule are laudable. But the regulations must be refined further to reflect the 
commercial marketplace and reap its competitive benefits. Commercial software 
that has been developed without government funding must be sold to the 
government under commercial terms and conditions. 

Thank you for the opportimity to comment on the proposed rule. 

Sincereljf, '^'^ 

'douglas R.MiIIer 
Government Affairs Manager 
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Mr* Robert Donatuti 

Deputy Director for Major Policy Initiatives 

1200 S. Fern Street 

Arlington, VA 22202-2808 

ATT: Ms. Angelena Moy, OUSD (A&T)/DDP 

Subj: DAR Case 91-312 

Dear Mr. Donatuti: 

I am writing to you today to respond to your request for comments 
on the proposed changes in regulations governing rights in 
technical data. We do not, develop data, but utilize technical data 
provided by the government to produce quality spare parts to the 
government at competitive prices. SPECO has provided this service 
since 1950. 

We at SPECO are legitimately concerned that these changes will 
negatively affect our business opportunities. As a small business, 
we are also concerned that this rule is being promulgated for the 
benefit of large prime contractors at the expense of small business 
competitors for the aftermarket. We are bringing this matter to 
the attention of our elected representatives, in the hope that 
Congress will fully review the impact of this change on competition 
and our tax dollars. 

We are concerned about the following: 

Changes in language concerning data developed in performance 
of a government contract will result in less data being 
available. We don't believe that data resulting from 
development of a defense end product should be the property of 



Data charged to an indirect pool will become proprietary to 
the OEM. We fully understand the argument that CAS will not 
allow misuse of this flexibility, but still believe that the 
OEMs will find this a loophole to crawl through. (This is 
demonstrated by the fact that OEM members of the 807 panel 
fought hard to achieve this concession.) 

We are aware of contentions that these changes will only 
affect future development. We are afraid, however, that 
these changes may be applied to system upgrades, contract 
enhancements, etc., and seriously affect the spare parts 
market. 



an OEM. 



The more data there is available, the more competition. The more 
competition, the greater the savings to the taxpayer. We, as 
taxpayers, have a right to the savings produced through competition 
as well as a right to data developed—according to anv formula— 
with anv of our tax dollai-s. 

To summarize, we believe that this proposal will unnecessarily harm 
the ability of qualified small businesses to provide spare parts at 
a cost savings to the taxpayer. By affecting thousands of 
component manufacturers across the country, it will further erode 
the second tier suppliers which form an essential segment of our 
defense industrial base. And finally, it will result in American 
jobs being sent offshore and a return to the $500 toilet seat 
Secretary Perry is hoping to avoid. 




David R. Riley 
President and COO 
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Comments to 6/20/94 Proposed Rule Change to DFARS Subpart 227.4 

President Clinton and Vice President Gore in "Technology for America's 
Economic Grovyrth. A New Direction to Build Economic Strength" (2/22/93) states 
on page 23 "...the federal government will begin steps necessary to achieve the 
following reforms...* Agencies should obtain rights in technologies developed 
under government contracts only to the extent necessary to meet the agencies' 
needs, leaving contractors with the rights necessary to encourage private sector 
investment in the development of commercial applications." 
As a contract negotiator for the private sector it is oftentimes difficult and time 
consuming in getting the government negotiator to recognize my company's 
needs. My recommendation Is to Include prescriptive language that a buyer and 
seller can refer to that explains the need. For example, " During the performance 
of the proposed contract, the seller will be drawing upon and utilizing a part of its 
existing intellectual property base that has potential commercial value. Such 
intellectual property includes technical data and computer software arising out of 
or developed under previous contracts supported by varying degrees of 
government and private funds. In order to protect the seller's economic interests 
in future commercial development or utilization activities, the seller's contract 
deliverables of technical data and computer software under the resultant contract 
will be provided with license rights for government purposes only for a period of 5 
years." After the government buyer can read and recognize the seller's needs, 
then there should be a simple menu-type selection system (using either -X 
clauses or Alternate clauses) that allows easy and clear selection of the exact 
license right that Is given, e.g., GPLR. 
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Department of Defense 

Deputy Director Major Policy Initiatives' 

1200 S. Fern Street 

Arlington, VA 22202-2808 

ATTENTION: Ms. Angelena Moy 

Reference: DAR Case 91-312 

Dear Ms. Moy: 

UNC Incorporated manufactures and remanufactures jet engines and aircraft 
gas turbine engines, refurbishes helicopters and provides aircraft maintenance and 
pilot training services. The company employs 7,000 and serves Department of 
Defense (DoD) and commercial customers worldwide. 

The company provides aircraft engine parts to original equipment manufacturers 
(OEMs) for new equipment as well as replacement parts and repairs for aftermarket 
sales. UNC also provides spare parts and repairs directly to the military under the 
Spare Parts Breakout Program. In addition, UNC provides third party maintenance of 
military aircraft and other equipment for DoD. In each phase of our DoD business, we 
are dependent upon technical data being readily available from the government in 
order to provide competitively priced products and services. 

The proposed regulations appear to be unjustifiably biased toward equipment 
developers to the detriment of the government and its suppliers of logistical support. 
One particularly offensive aspect of these regulations would permit a developer to limit 
the government to "government purpose rights" related to an item developed primarily 
at government expense with a small amount of private funding or, worse yet, developed 
completely at government expense with a small amount of government indirect 
development expense. 

Because of the ease by which a developer could cause "mixed" funding to be 
used for development or "private" funding to be used for a slight modification of 
equipment, we believe that the new regulation will open the door to abuses by 
developers who are pressured to retain follow-on sole-source logistics support 
business for the systems they have developed. Sole-source contracting is much more 
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costly to the government than competitive contracting, particularly when it involves 
developers and OEMs who, for good reasons, have overhead cost structures 
significantly greater than the contractors that provide logistical support to DoD. 

Contracting officers may be getting an en-oneous message from the new 
regulations regarding the importance of data rights for the government. Under the 
current regulations a contracting officer starts from a negotiating position where the 
government has unlimited data rights. Under the new regulations the contracting 
officer most likely will be dealing with a "mixed" funding situation where "government 
purpose rights" is the starting point. Further, the new regulations will place contracting 
officers in a conflict of interest position. They will face the dilemma of aggressively 
pursuing maximum data rights for the government aiming at future competitive support 
or favoring the current development program by economizing on the pursuit of data 
rights. In the latter case, DoD and the U.S. taxpayer would pay significantly more in the 
long run for use of data which should rightfully belong to the government. This type of 
policy level decision would appear to be more appropriately made by senior service or 
DoD acquisition executives. 

We strongly recommend that the current regulations regarding data rights 
remain in effect. They more fairly protect the taxpayers' investment in the development 
of military equipment and provide DoD greater flexibility in obtaining competitive, lower 
cost logistical support for military equipment during its operational life cycle. 

Should DoD choose to continue its efforts to change the regulations we urge that 
the attached modifications to the proposed regulations be incorporated. These would 
provide guidance and direction regarding the importance of technical data rights in 
achieving the economies of competitive logistical support in the future. 

We hope you will find our comments informative and constructive. If you have 
any questions or desire any additional input please do not hesitate to call. 



Sincerely, 




MJ/lkt 
Attachment 
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Attachment to UNC Incorporated Letter Dated August 18, 1994 

COMMENTS ON PROPOSED DFAR SUPPLEMENT 
RIGHTS IN TECHNICAL DATA 

1. 227,403-l(f) [add ] In accordance with Subpart 217.75, acquisiti on of replenishment 
parts, whether or not under the DoD Soare Parts Breakout Progra m (see Appendix 
EV shall be fullv evaluated with regard to rights in technical data which are to be 
acquired bv the Government for such replenishment parts. For acq uisition contracts 
exceeding $5.000,000. contracting officers shall make every effort to o btain, as a 
minimum, government purpose rights (as defined in 252.227-7 013(a'> (11^ from 
prospective contractors. Where the government is due "unlimite d" rights or 
"government purpose" rights and these rights are not obtained, the co ntracting officer 
will notify the head of the procuring activity who will evaluate recommendations and 
make the final decision whether to further pursue the acquisition of the appropriate 
level of data rights. If the appropriate level of data rights is not obtained, the results 
of this effort shall be memorialized in the contract file and forwarded to the Under 
Secretary of Defense, Acquisition and Technology, 

2. 227.403-4(a)(l) When an item, component, or process is developed with mixed 
funding, the Government may use, release, or disclose the data pertaining to such 
items, components or processes within the Government without restriction but may 
release or disclose the data outside the Government only for Government purposes 
(government purpose rights) such as Acquisition of Replenishment Parts under 
Subpart 217,75 and repair and maintenance bv third parties, 

3. 252.227-7013(a)(ll): Government purpose means any activity in which the United 
States Government is a party, including cooperative agreements with international 
or multi-national defense organizations, or sales or transfers by the United States 
Government to foreign governments or international organizations. Government 
purposes include competitive procurement, acquisition of replenishment parts and 
repair and maintenance bv third parties , but do not include the rights to use, modify, 
reproduce, release, perform, display, or disclose technical data for commercial 
purposes or authorize others to do so. 

4. 227.403- 13(a) [add at end of paragraph] For acquisitions involving provisioning (as 
that term is used in Appendix E) and for acquisition of replenishment parts under 
Subpart 217.75, contracting officers shall carefully examine during the challenge 
period the need to initiate challenge and validation procedures regarding a 
contractor's assertions of restrictions. 
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*5. 227.503- 1(e) [add] In accordance with Subpart 217.75. acquisition of replenishment 
parts, whether or not under the DoD Spare Parts Breakout Program (see Appendix 
E). shall be fully evaluated with regard to rights in noncommercial computer software 
and noncommercial computer software documentation which are to be acquired by 
the Government for such replenishment parts. For acquisition contracts exceeding 
$5.000.000. contracting officers shall make every effort to obtain, as a minimum, 
government purpose rights (as defined in 252.227-70 14(a)( 10) from prospective 
contractors. Where the government is due "unlimited" rights or "government 
purpose" rights and these rights are not obtained, the contracting officer will notify 
the head of the procuring activity who will evaluate recommendations and make the 
final decision whether to further pursue the acquisition of the appropriate level of 
' data rights. If the appropriate level of data rights is not obtained, the results of this 
effort shall be memorialized in the contract file and forwarded to the Under 
Secretary of Defense. Acquisition and Technology. 

*6. 227.503-2(b)(l) Data managers or other requirements personnel are responsible for 
identifying the Government's minimum needs. In addition, to desired software 
performance compatibility, or other technical considerations, needs determinations 
should consider such factors as multiple site, shared use requirements, acquisition of 
replenishment parts, or maintenance and repair bv third parties, whether the 
Government's software maintenance philosophy will require the right to modify the 
software, and any special computer software documentation requirements. 

*7. 227.503- 13(a) [add] For acquisitions involving provisioning (as that term is used in 
A ppendix E) and for acquisition of replenishment parts under Subpart 217.75. 
contracting officers shall carefully examine during the challenge period (see 
procedures in 252.227-7019^ the need to initiate challenge and validation procedures 
regarding a contractor's assertions of restrictions. 

*8- 252.227-7014(a)(10) Government purpose means any activity in which the United 
States Government is a party, including cooperative agreements with international 
or multi-national defense organizations, or sales or transfers by the United States 
Government to foreign governments or international organizations. Government 
purposes include competitive procurement, acquisition of replenishment parts and 
maintenance and repair by third parties, but do not include the rights to use, modify, 
reproduce, release, perform, display, or disclose computer software or computer 
software documentation for commercial purposes or authorize others to do so. 
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9. 252.227-7018(a)(13) Government purpose means any activity in which the United 
states Government is a party, including cooperative agreements with international or 
multi-national defense organizations, or sales or transfers by the United States 
Government to foreign governments or international organizations. Govermnent 
purposes include competitive procurement, acquisition of replenishment parts and 
maintenance repair bv third parties, but do not injclude the rights to use, modify, 
reproduce, release, perform, display, or disclose technical data or computer software 
for commercial purposes or authorize others to do so. 



Notes: The underlined sections are additions to proposed rules. 

The above paragraphs marked with an asterisk (*) related to rights in non 
commercial computer software and documentation are included since 
technical data may be recorded, stored and transmitted in the form of 
computer software. 



